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PREFACE. 



^HE law of gaming has, in all its branches, been the subject 
-■" of much litigation during the past twelve months. This 
fact, coupled with the circumstance that there exists no complete 
or exhaustive treatise on the subject, induced the author to write 
this small book, in the hopes of supplying what was evidently a 
real want. A cursory reference to the Table of Contents hereto 
appended will suffice to show the subject matter and arrangement 
of the work : and a comparison with the Law Reports of the last 
two years will show that all the matters herein treated of have 
of late been the subject of important judicial decisions ; it may 
even be said of leading cases. The cases of Lynch v. Godwin and 
Read v. Anderson prove how little the relations between principal 
and turf commission agent were understood. In the following 
pages an attempt has been made to give an exhaustive account 
of all the cases which constitute the law as to the reciprocal 
relations of the two. 

With respect to Stock Exchange transactions, the history of 
the litigation from Grizewood v. Blane down to Thacker v. Hardy 
discloses a vast amount of misconception as to the course of 
business in that market. In more cases than one juries found 
that the transactions on which they had to decide were in the 
nature of mere wagers or '* bargains for diflferences." But these 
findings were always reprobated by the judges as not warranted 
by the facts. Affidavits of leading Stock Exchange men were 
from time to time produced, to the eflfeet that transactions of that 
nature are unknown in their business : witnesses before the Stock 
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Exchange Commission of 1878 testified to the same fact. How 
far such corrections of the misconception which existed, have 
acquired publicity may be difficult to say : but the present work 
contains a chapter devoted to Stock Exchange transactions (par- 
ticularly with reference to the cases in which it has been sought 
to apply the law relating to wager-contracts) where quotations 
will be found from the above-mentioned sources, which it is hoped 
may be useful iii affording information, which can only be derived 
from books to which the majority of the public have no access. 
Special reference is also made to the law relating to the sale of 
bank shares, which has been brought into special prominence 
during the last two years by the failure of two great banks, the 
"West of England and the Oriental, which gave rise respectively 
to the cases of Neihon v. James and Barclay v. Pearce. With 
respect to the other branches of the laws of gaming, it does not 
seem likely that public interest will be allowed to languish. It 
was not long since the Qlohe published a paragraph on a bazaar 
to be held at Birmingham, which is quite of a piece with the obser- 
vations in the following pages on institutions of that description. 
The Evening News continues to publish accounts of gaming hells 
in Soho, which shows that the lessons of the Park Club case have 
been but little laid to heart ; while the Daily Telegraph was not 
long ago appealed toby a correspondent to assist in taking the beam 
out of our neighbour's eye and endeavouring to discourage gam- 
bling at Boulogne. A full account is given of the Park Club 
case in this work ; the author must be pardoned for any short- 
comings in respect thereof, on the score that, the case not being 
as yet reported in any of the regular reports, he was compelled 
to rely on the daily papers. 

But, perhaps, on no subject is there a greater need of a clear expo- 
sition of the law than on the subject of Betting Houses and Places, 
&c. The statute declared such houses and places conmion nui- 
sances, and provided that they should be common " gaming houses " 
within the meaning of a former statute. "What the term ** place " 
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meant had to be learned by experience. It received the broadest 
possible construction from the Courts. The argument that it was 
intended to confine the operation of the Act to betting in urban 
districts received no countenance. A wooden structure, an open 
enclosure, an umbrella, and finally a stool in the grand stand, were 
each in succession decided (under the circumstances) to be a 
*^ place " within the Act, and — it is impossible not to go a step 
further — ergo a common gaming house within 8 & 9 Vict. c. 109 ! 
Moreover, till quite lately it never seems to have been clearly 
understood what species of betting it is which the Statute prohibits. 
Thus clubs where members habitually meet for the purpose of 
betting with one another, have not only been connived at but in 
one case {Oldham v. Ramsden) have been decided to be legal. It 
seemed inconsistent that the law which permitted institutions of 
this description refused to countenance the operations of the book- 
maker on his stool. It seems at least fair that the law should be 
definite and intelligible ; and that the persons whose business it is 
fashionable to decry as contra bonos mores, should be enabled to 
know what they may do, and what they may not. The late case 
of Beg. V. Cook has done a great deal towards elucidating the 
difficulty. An attempt is made in the latter part of this work to 
give a full and, it is hoped, an accurate account of the exact effect 
of this case. It will be seen that the distinction suggested is 
between persons meeting to bet together and a person laying him- 
self out to bet indiscriminately with all comers : it is the latter 
which the law forbids : the distinction seems on all fours with the 
distinction between betting houses and clubs where members bet. 

Attention is also devoted to the special liability which the law 
imposes on the keepers of licensed premises for allowing gaming 
therein, a liability which no doubt may in many cases be irksome 
and difiicult to discharge, but has been thought necessary for the 
preservation of order in places where order is most difficult to 
preserve. 

The author would add that, in giving what he believes to be an 
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accurate account of the strict letter of the law ia all these oases of 
criminal liability, he by no means wishes to suggest (and the 
remark holds good, particularly in the case of gaming houses, 
betting places, etc.) that it would be advisible to enforce the law 
in all its strictness in every case. As the law stands according to 
its letter, a bookmaker may find it difficult to steer clear of 
infringing the Statute. The observations in this volume are 
written with no unkindly feeling towards *'booky," but rather 
with a view of enabling him to see exactly how he stands, while 
in his, as in other cases, much must be left to the discretion and 
good sense of the tribunal by whom his case is adjudicated. 

In conclusion, the author submits his small work to the kindly 
consideration of " all whom these presents may concern." He is 
aware that in dealing with numerous interests he is at the same 
time submitting to the jurisdiction of a varied and extensive 
tribunal, composed, at least, of the Law, the Stock Exchange, and 
the Turf. The difficulties of the subject are not inconsiderable, in 
some cases owing to the lack of authority, in others owing to the 
number of Statutes bearing on the subject, which sometimes seem 
to conflict with one another. But whatever may be the short- 
comings of this work they do not arise from want of care. 

It is scarcely necessary to add that any suggestions as to addi- 
tions or alterations with respect to the matters herein treated of 
would be most thankfully received by the author, 

G, HERBEET STUTFIELD. 



19, Old Square, Lincoln's Inn 
SepUmher, 1884. 
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THE LAW OF BETTING. 



CHAPTER I. 

WAGER -CONTRACTS. 
rAR T I. 

At Common Law wager-contracts were neither illegal nor At Common 
void ; technically, they could, like any other legal contract, ^^^' 
be enforced by an action at law. The 'only obstacle in the 
way of obtaining this remedy was that the Courts, grudging 
the amount of time consumed in adjudicating upon what 
were often exceedingly frivolous wagers, when other more 
important causes were waiting for trial, took upon them- 
selves to postpone all actions of this kind until the rest of 
the business had been disposed of ; or, in the language of 
Lord Ellenborough in Gilbert v. Sykes^ " until the Courts 
had nothing better to do." At the same time there were 
certain kinds of wagers which could not be enforced, as being 
of a mischievous, immoral tendency, or contrary to the policy 
of the law. Among such were : — 

(1.) A wager which would give either party an interest in Wagers illegal 
interfering with the course of justice — e.g,, a wager on the La^.^"^^"^ 
conviction or acquittal of a man charged with forgery.^ On 
the other hand, in Jones v. Randall^ it was held that there 
was nothing illegal in a wager as to the result of an appeal 

* » 16 East, 160. 2 ^j,,^„, y^ j^^^^ 5 M. & W., 77. ^ Cowp., 37. 
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from the Court of Chancery to the House of Lords, it not 
being in the power of the parties to* influence the judgment 
of the House. 

(2.) Where the ascertainment of the fact or the event 
would involve inquiries respecting the age or sex of third 
persons or tend to make him an ol:gect of public curiosity. 
Thus in Ba Costa v. Jones^ a wager as to the sex of a third 
party was held to be illegal. In Ditchburn v. Goldsmith^ a 
wager that a certain woman would be delivered of a male 
child before a certain date was held illegal on the groimd 
that neither party had any interest in the question ; and this 
in spite of the fact that the woman had herself challenged 
inquiry on the subject. 

In Eltham v. Kingsman^ two parties were proprietors of 
certain carriages called '^ Fly by nights," which they let to 
hire at Cheltenham ; the plaintiff laid a wager that a certain 
person would go in his " Fly by night " to the assembly 
room that evening. The Court were inclined to think this 
would be illegal as tending " to subject a third party to 
great inconvenience by exposing him to the importunities of 
the proprietors of these vehicles ; any person who has walked 
through Piccadilly must be sensible that this is no small 
inconvenience." 
^^^ere The law, however, was different where the question related 

ceraed parties ^^ ^ matter affecting either or both of the parties to the 

themselves. wager. 

In Husaey v. Crickett^ the plaintiff and defendant were 
dining one evening with seven other gentlemen at Fumival's 
Inn Hall, The two entered into a wager of a " Rump and 
dozen " as to which was the elder. Each appointed one 
gentleman to name a day on which the registers of baptism 
should be produced, and to order a dinner for the " Rump 
and dozen." The two gentlemen named appointed a day 
and ordered a dinner at the Albion in Aldersgate Street, 
which was paid for by one of them, but the money was repaid 



1 2 Cowp., 729. 

2 4 Camp., 162. 



3 1 B. & Aid.. 683. 
* 3 Camp. 168. 
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him by the plaintilDP. Plaintiff won the bet, but the defend- 
ant refused to attend the dinner. Plaintiff sued to recover 
the amount he had paid. 

While for the defendant it wAs argued that the wager was 
of a frivolous, immoral nature, and that at most plaintiff could 
only recover his share of the entertainment, it was replied 
for the plaintiff, that the wager relating to the parties them- 
selves was not void as if it related to a stranger ; that it was 
not of an immoral nature, as " it was for the public benefit 
to promote conviviality and good humour ^' ; that the 
plaintiff's loss of a share in a good dinner was not a frivolous 
loss in the eye of the law. Indeed, it appeared from a quo- 
tation from the Roman law, that that very universal system 
of jurisprudence, while discouraging wagers in general, 
recognised an exception where the terms of the wager bound 
either party to provide any form of conviviality. 

Mansfield, C.J., having confessed himself judicially 
ignorant of the meaning of the term (* Eimip and dozen,^' 
parol evidence was admitted to explain this exceedingly 
patent ambiguity. The term^ as explained by the witnesses, 
seemed at any rate to bring the case within the Roman lawj 
it being stated to signify " a good dinner and plenty of wine 
for all present.*' Upon this state of the facts, the judges, 
while regretting that they had allowed the action to trouble 
the Court at all, judicially decided that there was nothing 
immoral in sitting down to a good dinner! Therefore, 
adjudging the wager to be valid, the Court, in spite of the 
fact that defendant had not partaken of the dinner, ordered 
him to pay for the whole of it. This case is a good illustra- 
tion of the kind of issues which the Courts had to try, when 
wagers were enforceable. 

(3.) Wagers which would tend to improper discussion, e.g,y 
concerning the amount of any branch of the Revenue.^ 

(4.) Wagers concerning any illegal sport or game, such 
as a cock-fight,^ or hazard.* 

1 Atherfold v. Beard, 2 T. R., 610. « Squiers v. Waiskin, 3 Cami)., 140, 
* MacKinnell v. Robinson, 3 M. & W., 435. 
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(5.) Where one party could determine tte event in his 
own favour,^ as a wager by an attorney's clerk that he 
would not pass his examination. 

(6.) Wagers were also illegal which gave either party an 
interest in doing or procuring some imlawful act, as a wager 
that Napoleon would be assassinated by a certain day,^ or which 
might bias a person in the discharge of a public duty, such as 
a wager between two voters as to the election of a member for 
a county; but this was not the case where the wager was made 
between two persons who were not voters for that county.* 
16 Car. II., The earliest statutory enactment restricting the power of 

enforcing gaming debts in a Court of Law was 16 Car. II., 
c. 7. A great improvement had been introduced into the 
breed of horses by the importation of a number of horses 
from Tangier, which formed part of Queen Catherine's 
dowry, and racing under the patronage of Charles II. was 
fast becoming a national pastime. As a natural consequence 
the practice of betting increased at a proportionate rate, 
and to such an extent as to interfere with individuals pur- 
suing their ordinary avocations. The statute, after reciting 
that all games. and exercises should not be used otherwise 
than as innocent and moderate recreations, and not as a 
calling or means of livelihood, and that young people 
wasted their time and fortunes in the immoderate use of 
the same, enacts : 

(I.) That if any person or persons of any degree or 
quality whatsoever, at any time or times, shall, by any 
fraud or shift in playing at or with cards, dice tables, tennis 
bowles, skittles, shovel-board, or in cock-fighting, horse- 
racefi, dog matches, or other pastimes or games whatsoever, 
or in bearing a share or part in the stakes, wagers, or ad- 
ventures, or in or by betting on the sides or hands of such 
as do or shall play, act, ride or run as aforesaid, win, obtain, 
or acquire to him or themselves, or to any other or others 
any sum of money or valuable thing, shall forfeit treble 
the sum or value of the thing won. 

' Fiiher v. Waltham^ 4 Q. B., 889. « Gilbert v. Syhes, 16 East, 160. 

» 1 T. R., 66. 
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Sect. 3. Any pGrson who shall play at any game afore* 
said, or any other game other than with or for ready money, 
or shall bet on the sides of them that do play thereat, and 
shall lose any sum or sums of money, or other thing or 
things so played for, exceeding the sum of £100 at any one 
time or meeting, upon ticket, or credit or otherways, and 
shall not pay down the same at the time when he or they 
shall lose the same, shall not be compellable to make good 
the same, but the contract or contracts for the same, and 
for every part thereof, and all and singular judgments, 
statutes, recognisances, mortgages, conveyances, occurrences,, 
bonds, bills, specialties, promises, covenants, agreements, 
and other acts, deeds, and securities whatsoevei: given for 
the same shall be void. 

It will be observed that this statute aims solely at (1) 
cheating at play; (2) excessive gaming on credit. It 
does not make wagering illegal so long as it is unaccom- 
panied by fraud, and the parties are at liberty to wager to 
any extent provided they pay ready money. 

The nest statute is 9 Anne, c. 14. 

Section 1. All notes, bills, bonds, judgments, mortgages, .9 Anne, c. 14. 
or other securities or conveyances whatsoever, given, granted, 
drawn, entered into, or executed by any person or persons 
whatsoever, where the whole or any part of the consideration 
of such conveyances or securities shall be for any money, 
or other valuable thing whatsoever won by gaming or 
playing at any game whatsoever, or by betting on the 
players, or for repaying any money lent for the purpose of 
gaming or betting as aforesaid, or lent or advanced at the 
time and place of such play to any person playing shall be 
void to all intents and purposes, and that all property so 
encumbered shall devolve on such person as would be 
entitled if the owner were dead. 

By section 2 any person, who at any time or sitting, by 
playing at cards, dice tables, or other game, losing £10, 
should pay the same, was entitled to recover the same by 
action of debt, or in default of such person suing any person, 
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might recover treble the amount for the benefit of the poor 
of the parish. 

Section 5 inflicts penalties on any person winning any 
sum of money by any fraud, and on any person who should 
win over £10 from any person or persons at one time or 
sitting. 

It will be observed that this statute carried the restrictions 
on private betting and gaming considerably further than the 
Statute of Charles II. It prescribed additional penalties for 
fraud; it made a great reduction in the test of excessive 
gaming by substituting £10 for £100 as the maximum sum 
which a person might lose.^ Further than this, it made it 
penal to exceed the limit thus laid down, instead of merely 
making the money irrecoverable. It has been held that 
the offence imder the statute was^ complete by the mere 
fact of winning the moneys whether it were paid over or not.^ 

It should be observed that the statute does not deal with 
wagering generally, but only with gambling and betting at 
games, sports, or pajstimes. In Apple ^arth y.^Colley^ it was 
decided that the games and pastimes aimed at by both 
statutes are the same. 

Both these points have an important bearing on the law 
as it exists at the present day, as will be seen when we 
come to discuss the provisions of 5 & 6 William IV. Before 
dealing with the latter statute, it will be important to 
notice a few points which were decided on the eflfect of the 
two earlier statutes, otherwise the provisions of the Statute 
of William IV. will not be intelligible. 

(1.) As to the games that are within the Statute of 

Charles II. and of Anne are very general, speaking of " any 

games whatsoever." At the same time certain games have 

in particular been expressly decided to be within the Acts. 

Horse-racing. Thus horse-racing is specifically mentioned in the Act of 

Charles II., but not in that of Anne. However in Blaxton 
Fye^ and in Applegarth v, Colley^ this species of 



Betting at 
games alone 
within 
statute. 



Games within 
the statute. 



V. 



* By 18 Geo. 11., c. 34, the test of 
excess was extended to the loss 
of £20 within 24 hours. 

? Smith V. Bond, 11 M. & AT,, 54D. 



3 10 M. & W., 723, 

* 2 Wils., 349. 

6 10 M. & W., 723. 
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pastime was decided to be within the Statute of Anne, the 
*' games " mentioned in which statute were the same as those 
mentioned in the Statute of Charles II. This subject will 
be treated more fully when we come to the Statute 8 & 9 
Viot.^ c. 109. For a long time horse-racing was illegal, ex- 
cept under certain conditions^, but was early in this reign 
legalised generally by 3 & 4 Yict., c. 35. But although 
the racing itself was made legal, that did not affect the 
provisions of the statutes against wagering. 

Thus in Bentinck v. Connop^ a race was to be run for^Wageranot 
stakes of £50 for each colt, to which the plaintiflF and defend- 3^&^4^victr 
ant were subscribers,, the defendant subscribing for three c- 36- 
colts. The plaintiff won the race, but the defendant disputing 
the result refused to pay his stakes. Plaintiff sued him to 
recover the amount he should have paid by the agreement. 
It was admitted that the race itself was, not illegal as it did 
not infringe the Statute of Gteorge 11.,^ but held that the fact 
of the race being legal did not make the contract enforce- 
able — that the contract was within the Statute of Charles II.,. 
a contract to pay a sum of money exceeding £100 lost at 
horse-racing, and not paid down at the time ; but that it 
would have been recoverable (? from the stakeholder) if the 
money had been deposited before the race. To the same 
effect was the decision in Shillito v. Theed^ that the Statute 
of George II. had not repealed the provisions of the earlier 
statutes as to wagering. 

Dog matches^ mentioned in the Statute of Charles II. 
include coursing matches as well as dog fights. 

Cricket^ is a game within the statute so that a match for 
£20 was illegal, even though not finished in one day. A 
bond given to secure payment of a bet on a cricket match 
was void. 

Foot races^f even though against time. Qi course where- 

* See^oj^ p. 70. | 

* 5 Q. B., 693. * Zt/nall v. Longbottom, 2 Wils., 
3 7 Bing., 406. ' ^ 36. 1 C. & M., 797. 

* Daintree v. Hiitchinton^ 10 M. « Jeffreys v. Walter, 1 Wils., 220. 
& W., 85. I 
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ever any game is declared illegal of itself no sum of money 
could be recovered as being won thereat. Thus in 
MacKinnell v. Robinson^ it was held that money lent for 
the purpose of playing at hazard (which game^ together 
with ace of hearts, pharaoh, and' basset, were declared illegal 
by 12 Geo. II., c, 28) could not be recovered back, and 
that the statute applied to gaming at private as well as 
public tables. 

Cock-fighting'^ seems to be illegal at Common Law, but no 
doubt it is a game within the statute which speaks of games 
generally. 

It should be noted that the statute only speaks of betting 
on the sides of them that " do and shall " play. 

In Tugh v. JenMn^ it was held that these words did not 
apply to a wager between parties as to the accuracy of their 
information as to the results after the race was over. 

The statute also left unaflTected any wager in a game for 
a sum not over £10 and paid down at once, e,g,y by deposit 
with a stakeholder*. 

(2.) Another question which arose in these statutes was 
whether they avoided the contract itself or only the security. 
In iJoJmson v. -B/awri?^Lord Mansfield distinctlylaysitdown 
that the contract might be good but the security void, and 
in the same case it is pointed out that whereas the Statute 
of Charles II. expressly avoids the contract, that of Anne 
deals only with the security, and that probably all reference 
to the contract in the latter statute was designedly omitted. 
In Macalister v. Haden^ it was held that an action would 
lie on a wager for a sum under £10 on a race for over 
£50, races for under that sum being at that time illegal by 
the Statutes of Greorge II. In Barjean v. Walmsley'^ money 
lent for betting purposes was held to be recoverable, as the 
statute applied to the security only, and not to the contract. 



•1 3 M. & \V., 435. 

' See Squiers v. Waiskifif 3 Camp., 
140. ; and Martin v. Metcson, 10 
Exch., 737. 

3 1 Q. B.,631. 



* Emery v. Richards, 14 M. & W., 
728 

» 2 Burr., 1080.* 

® 2 Camp. 

' 2 Strange, 1249. 
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However the Court of* Exchequer in the case of Applegarth 
V. Colley^ seem to have inclined to a different view as to the 
effect of the statutes. It was argued by counsel in this case 
that the Statute of Anne had avoided the security only, and 
not the contract, but Baron Eolfe in delivering the judg- 
ment of the Court said that the Legislature had by the pro- 
visions of the Statute 5 & 6 William IV., c, 41, to which 
fuller reference will be made hereafter, virtually decided the 
question. "It is impossible/' he says, **to impute to the 
Legislature an intention so absurd as that the consideration 
should be good and capable of being enforced until some 
security is giveii for the amount, and then by the giving of 
the security the consideration should become bad,^ 

(3.) The Statute of Anne in making securities " void to 
all intents and purposes," worked great injustice in the case 
of innocent holders for value of bills and notes which had 
originally been given for 'gaming transactions. Thus in 
Shillito V. TheecP the defendant had accepted a bill of 
exchange for £185, drawn on him for the payment of a 
wager on a legal horse-race. It was argued that as the 
plaintiff was a bond fide indorsee of the bill for value, it was 
not avoided in his hands. Tindal, C.J., held that as the 
statute avoided the security to all intents and purposes, not 
even a bond fide indorsee for value could sue. It would seem, 
however, that the statutes did not prevent an indorsee of a 
bill or note originally accepted or made in payment of a 
betting debt from suing the indorser on his indorsement, if 
such indorsement were in consideration of a valid debt. 
Thus in Bower v. Brampton/^ the plaintiff sued as indorsee Bower v. 
of promissory notes given by defendant to one Church for ^^^^ ^^' 
money knowingly advanced to defendant to game with at 
dice, and Church indorsed them to the plaintiff for value 
without notice --Held that he could not sue the defendant 
as maker of the notes, as that would be a means of evading 
the Act ; but that he could sue Church on his indorsement. 



1 10 M. &. W., 723. 
? See, too, Thorpe v, Coleman, 1 
C. B., 990. 



3 7.Bing., 406. 
* 2 IStrange, 1166. 
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Edwards v. 
Biek. 



Again in Edwards v. Diclc^ the plaintiff sued as indorsee of a 
bill of exchange drawn by the defendant on the acceptor in 
payment of a betting debt, but indorsed by the defendant to 
the plaintiff in payment of a valid debt. Held, that although 
no action would lie against the acceptor either by the drawer, 
or any one else claiming through him^ still the defendant 
could not set up as against the plaintiff the gaming con- 
sideration as between himself and the acceptor. 



6 & 6 Wm. 
IV., c. 41. 
Section 1. — 
Securities 
deemed to be 
given for 
illegal con- 
sideration. 



Section 2. — 
Acceptor can 
recover from 
drawer. 



Law as to 
iUegal con- 
sideration. 

Bills and 
notes. 



FABT II, 

Such was the state of the law when the Statute 5 & 6 
"William IV., c. 41 was passed, which in effects provide 
By section 1 that so much of the Statutes of Charles II. and 
Anne which' declared that any note, bill, or mortgage should 
be absolutely void should be repealed, but that any note, 
bill, or mortgage which were declared void by such statutes 
should be deemed to have been made, drawn, accepted, given, 
or executed for an illegal consideration. 

By section 2, it is enacted that if the person who gives 
such note, bill, or mortgage should actually pay to the holder 
of such security the money secured thereby, such payment 
shall be taken to have been made for and on account of the 
person to whom the security was originally given. 

It should be noticed that the only alteration in the law 
made by this statute is that instead of avoiding the securities 
given for gaming debts altogether, it declares that the 
consideration for which they are given shall be illegal, or, 
in other words, it puts such securities on the same footing 
as those which are given for an illegal consideration ; 
consequently, a few remarks as to the law on the subject of 
instruments given for illegal consideration may here be 
advisable. 

The general rule is that if A accepts a bill drawn upon 
him by B, or gives him a promissory note, for an illegal 
consideration, the instrument no doubt is entirely void as 
between A and B, so that the latter cannot sue the former 

M B. & Aid., 212. 
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upon it ; still if B transfers the instrument by indorsement 
or otherwise to 0, who takes without notice that it was 
originally given for an illegal consideration, and gives value 
for it, may sue all the prior parties and recover upon it. 
The chief difference that such illegality makes to C is, that 
a presumption is raised that C is the agent for the original 
holder, i.e., that the indorsement to him is presumed to be 
merely a means of evading the law and enforcing the 
originally illegal contract.^ Consequently the rule is that Burden of 
the burden of proof lies on the transferee of shomng that ^l^Z 
he took the instrument bond Jide, i.e., without notice of the 
illegality, and that he gave value for it. Moreover the 
illegality would affect the interests of a transferee if at the 
time of the transfer the bill were overdue. Before the late 
Bill of Exchange Act, it was commonly said that an indorsee 
of an overdue bill took it subject to all the equities attaching Overdue bill, 
to the bill. Thus, if a bill were obtained from the acceptor 
by fraud or undue influence, or given for an illegal con- 
sideration, those were equities between the original parties 
which would prevent the instruments being enforced as 
between them ; but would not affect a bond fide transferee 
for value. The fact, however, of a bill beiug overdue would 
be sufficient notice of the infirmity to prevent his being a 
bond fide holder. The new Bill of Exchange Act^ leaves 46 & 46 Vict., 
the law practically unchanged, excepting in phraseology. ^' ^^' 
For ** bond fide holder '' is substituted the expression " holder «< Holder in 
in due course.'' ^^*^ "^^^'^ 

By section 29, the holder in due course is defined to be 
(1) a person who takes a bill not overdue and without notice 
of dishonour, if any ; (2) and takes it in good faith and for 
value, and at the time the bill was negociated to him he 
had no notice of any defect of title of the person who 
negociated it. 

The expression ** defect of title,'' which occurs in this 
section, is substituted for the older and more cumbrous one 

1 6 E. & B., 238. 8oc Lord CarapMl's judgment. 
» 46 & 46 Vict, c. 61. 
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of " equity attaching, etc/' By section 29, the title of a 
person who negotiates the bill is ** defective '' when he obtains 
the bill or acceptance thereof by fraud duress (" force or fear " 
in Scotland), or other unlawful means, or for an illegal 
consideration (which includes a gaming debt). 

By section 30, the holder is presumed to be- a holder in 
due course until the contrary is proved ; but in that event 
the burden of proving that value has in good faith been 
given for the bill is shifted on to the holder. 
OTerdue bill. By section 36, an overdue bill is negociated subject to all 
defects of title aflFeoting it. 

The result of these enactments, stated in -the language 
of the law at the present day, seems to be shortly as 
follows : — 

(1.) A bill or note accepted or made for a gaming 
debt (such as is dealt with by the Statute of Anne) is 
subject to a defect in title. 

(2.) If such instrument be overdue, any transfer is 
made subject to such defect. 

(3.) The holder must in all cases, to entitle himself 
to sue when once the illegality has been proved, show 
that he took the bill or note bond fide and for value. 

As will be seen by reference to any work on Bills of 
Exchange, mere absence of consideration does not constitute 
a defect of title ; consequently the indorsee for value of an 
overdue accommodation bill can recover on the bill from the 
acceptor. 

In Fitch V. Jonea^ the question was raised as to whether a 
consideration, consideration not illegal but merely void by Act of ParKa- 
ment constituted an " equity." It was an action on a 
promissory note by the indorsee against the maker. Defend- 
ant pleaded that the note was given by him to one C in 
payment of a bet on the amount of hop duty in 1854, the 
bet being made since the passing of 8 & 9 Vict., c. 1 09. 
It was not an illegal consideration within 5 & 6 William IV., 
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1 6 Ex. B., 238. 
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as the bet was not on a game or pdstime. A question was 
raised at the trial as to whether the plaintiff had given value 
for the note jwrhen endorsed to him. The judge directed the 
jury that the onus was on the defendant of proving that no 
value was given. On this ruling the substantial question 
in the case was raised before the Court, viz., whether the 
voidness of the consideration had the same effect as illegality, 
in throwing the burden on to the indorsee (i.e., the plaintiff) 
of showing that he took the note for value and without 
notice. The Court held that the consideration was merely 
void by 8 & 9 Vict., o. 109, and not illegal ; and that this 
had not the effect of raising the presumption that the plain- 
tiff took the note without value. 

Questions have sometimes arisen upon what amounts to 
notice of the illegality, which, as has been seen, a holder of a 
bill is sometimes called upon to disprove. On this subject 
reference should be made to works on Bills of Exchange. It 
seems that there need be no express or precise notice, but 
that any circumstance of suspicion which ought to have put 
the holder upon enquiry is sufficient. Thus, in Soulby v. What notice 
Portarlington,^ defendant was acceptor of a bill for £1,000, 
payable to one Aldridge, who was keeper of a gaming house, 
for money lost at play. It was endorsed to one Brooke, who 
discounted it with Soulby & Co., wine merchants, the 
plaintiffs in the action, with whom Brooke, a retail wine 
dealer, had dealings. The plaintiffs advanced £700 on the 
bill, agreeing to deliver £300 in wine. Soulby commenced 
an action in Ireland on the note. The defendant instituted 
a suit in the Court of Chancery in England to restrain the 
plaintiffs from proceeding with the action, on the ground 
that it was given for a gambling debt. Seld that the facts 
were such as to put the plaintiflfe on enquiry as to what the 
origin of the bill was, especially as it was not denied by the 
plaintiffs in their affidavits that they knew that Aldridge 
was the keeper of a gambling house. That the Court had 
clearly jurisdiction to restrain the plaintiffs (who were 

M M. & K., 104. 
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Hallewell, 3 
Findley. 
3 Sm. & G. 
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resident in England) from proceeding with their action in 
Ireland, and also to order the bill to be delivered up to be 
cancelled. 

The case of Hawker y. Hallewell^ is a good illustration of 
cases whore the transferee will not be held to have taken 
with notice, and also of cases where the transferor by his 
conduct estops himself from alleging the illegality of the 
original consideration. In Eawker v. JSallewelP the plaintiflf 
gave a bond in 1841 to one Jenkins to secure repayment of 
a betting debt ; at least, this was assumed for the purposes of 
argument, though the evidence did not prove it. Jenkins 
assigned the bond and a policy of assurance to a bank. 
Plaintiflf, in June, 1848, made a proposal to the bank that the 
bond and policy should be given up and that the existing debt, 
together with a further advance, should be secured by mortgage 
on some reversionary property of the plaintiflf. The plaintiflf 
alleged that he had given notice to the bank that the bond 
was given for a gaming debt. The plaintiflf, in 1853, 
assigned all his property to trustees for the benefit of his 
creditors, and now filed a bill to administer the trusts. The 
Chief Clerk disallowed the claim of the bank. The plaintiflf 
contended that the bond was void under 9 Anne, c. 14, 
which had not been repealed by 5 & 6 William IV., so far 
as regards bonds. 8 & 9 Vict., c. 109, which repealed so 
much of the Statute of Anne as was not repealed by 5 & 6 
William IV,, was not retrospective. The Vice-ChanceUor 
decided on the facts that the bank had taken the bond with- 
out notice of the original consideration. He also held that, 
although the operative part of the Statute of William IV. 
only applied to negotiable securities, yet the recitals included 
bonds and securities of every kind ; so that an obligee was 
within the equity of the statute, and that, on the principle 
of Equity follows the Law, a bond fide assignee of a 
bond for valuable consideration would be treated in the same 
way as a bond fide holder of a bill of exchange. But there 
was a further ground on which his honour decided in favour 
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of the bank — that the plain tiflf by his proposal in 1848 had Estoppel of. 

held out to the bank that the bond was a valid seourity, and ^ ^°^* 

that on the principle of Pickard v. Seears} he could not bo 

heard to set up its invalidity. This latter point seems to be 

the same as that on which Edwards v. Dick^ was decided, 

viz., the ordinary principle of estoppel — that if one person by 

his acts or representations induces another person to believe 

in the existence of a certain state of facts, and acting on 

such belief to enter into a contract with him, he cannot be 

heard to say that those facts do not exist. 

Of course, the burden of proving the illegality of the con- Pleading 
sideration lies on the person who sets it up, on the principle ®^ ^ ^' 
that he who alleges the affirmative must prove it. This was 
clearly recognised by the Court in Fitch v. Jones, By the 
Rules of Court, 1883, facts showing illegality either by 
Statute or Common Law, must be specially pleaded.^ It 
seems, too, at any rate under the old system of pleading, 
that it was not sufficient for defendant to plead a fact 
showing illegality, but he must also aver that plaintiflF gave 
no value for the bill, although the illegality once established 
would raise a presumption to that effect.^ 

It seems that in order to throw the burden of proof on to Admisdion in 
the shoulders of an indorsee, it is not sufficient that the enough1»^°* 
illegality should be admitted on the pleadings ; it must be si^ift burden 
proved in evidence. Thus in Edmunds v. Qrove^ in an action ^ ^'°^ ' 
by the indorsee against the maker of a note. Plea^ that the 
note was made for a gaming debt, and indorsed to plaintiff 
without consideration and with notice. To this plaintiff 
replied denying the notice and absence of consideration with- 
out denying the illegality. Held^ that although the pleadings 
by not putting in issue the illegality admitted it, still that had 
not the effect of throwing the burden of proof on to the plaintiff 
that he took without notice and for good consideration. 
Presumptions or inferences of fact could only be drawn by 



1 6 Ad. & E., 474. 
» B. & Aid., 212. 
» O.XIX., r. 15. 



* Harvey v. Towers^ 6 Ex. 666. 
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consideration 
should be 
stated. 



Action 

against 

indorser. 



Money 
advanced for 
gaming pur- 
poses. 



the jury from facts prove^l before them. The issues only, and 
not the pleadings, were before the jury. The practical 
importance of this decision would be (provided it be con- 
sidered good law at the present day) that in spite of any 
admission on the pleadings, the person who is advising on 
evidence must see that evidence of the illegality is foith- 
comingy so as to get the benefit of the presumption. 

It is always advisable, particularly where a plea of 
illegality is set up^ to state fdlly the circumstances under 
which the contract or security is affected with illegality. 
Thus in Bolton v. Coghlav} plaintiff sued as indorsee of a 
note made by defendant. The latter pleaded that it was 
made for money lost at play. 

The evidence showed that defendant lost money at play to 
one Aldridge, and accepted a bill for the amount drawn by 
Aldridge. Aldridge indorsed to Knight. It was then 
agreed between defendant and Aldridge that defendant 
should in substitution for the bill give Knight his note of 
hand for the amount Knight indorsed to plaintiff. 

Held that as the plea implied that the note was originally 
given for a gaming debt, whereas it was really only a substi- 
tuted agreement^ the defendant should not be allowed to take 
plaintiff by surprise and go into evidence of the subsequent 
agreement 

But under the Boles of Court the judge at the trial^has 
power to allow amendments in the pleadings upon terms as 
to costs or otherwise. ^ 

The statute only affects the liability of the acceptor of a 
bill or maker of a note given for a gaming debt. It does 
not prevent the indorsee suing the indorser where the 
indorsement was, as between them, for a legal consideration : 
the statute leaves the law, as settled in Edwards v. Dick^ 
untouched. 

As the Statute of Anne avoided securities given for the 



» 1 Bing., N. C. 

» Order XXVIII., r. 6., Rules of Court, 1883, 
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tep^yment of money adyanoed for the purpose of gaming, 
so such Becurities are by this statute deemed to be given for 
an illegal consideration. 

As has been pointed out above/ the older cases to the 
effect that the Statute of Anne avoided only the security and 
not the contract, were practically overruled by Applegarth 
V. CoUeyy v^hich decided that the Statute of William IV. 
affected the contract as well as the security. 

It seems to follow therefore, that money advanced for 
gaming purposes cannot be recovered, irrespective of any bill 
or note given for repayment. 

In ex parte Pyke^ a question arose as to the right to Money lent 

iij-iTiTi i m for paying a 

recover money lent to enable the borrower to pay oti a gaming debt* 

gaming debt. A employed B as his agent to back horses 

for him, which horses lost. B at A's request paid the bets 

in the settlement at Tatteraall's, taking A's promissory notes 

for the amount. A became bankrupt and B claimed to prove 

in the bankruptcy, not upon the notes, but for the money 

thus advanced. The registrar allowed the proof, and the 

trustees appealed. The Statutes of Anne and William IV. 

apply not only to money won by gaming, but to securities 

given to repay " any money knowingly lent or advanced for 

si^ch gaming or bettiug as aforesaid, or lent or advanced at 

the time and place of jsuch play, to any person or persons so 

gaming or betting as aforesaid.'^ It was argued for the 

the trustee that this was a debt for an illegal consideration 

within the above quoted words, as according to Applegarth V. 

Colley the statute applied to the contract, and not only to the 

security, also that on the authority oiHigginson v. Simpson? 

the whole transaction was in the nature of a wager. The 

Court held that as the money had been advanced after the 

bets had been made, it could be recovered ; but that it would 

have been different had it been lent with a view to betting. 

(2.) Another consequence of the consideration being Deeds for 
declared illegal is, that although the absence of consideration gid^tion!' 

1 nd. 9up. p. 9. « 8 Ch. JDiv., 766. » 2 C. P. D., 76. 
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does not affect a deed, an illegal consideration avoids it. It 
seems, too, from Hawker v. Hallewell^; that a bond is within 
the equity of the Statute of William IV. For the general 
authorities on the subject of Bonds and Deeds given for an 
illegal consideration, the reader should refer to Smith's 
Leading Cases under Collins v. Blantern. 

(3.) Again, if part of the consideration for which an 
instrument is given be illegal, the whole is vitiated. 

But here a distinction must be drawn between contracts 
that are divisible and those that are indivisible. 

Hay V. Ayling^ is an example of an indivisible contract. 
In 1848 the defendant owed one A £100 on a bet on a 
horse-race. A was also indebted to the plaintiff. A by 
arrangement drew a bill on the defendant for the amount 
which the defendant accepted and was indorsed by A to 
plaintiff. The bill was dishonoured and the plaintiff at 
defendant's request gave him further time, and took from 
him a renewed acceptance, knowing at that time that 
the original acceptance was given for a gaming debt. 
Held (1) That the fact of there being an additional con- 
sideration for the bill sued upon (i.e. the giving of 
time) would not be an anst^er to the plea of illegality, 
as illegality in any part of the consideration is sufficient 
to avoid the contract. (2) That the plaintiff having 
notice of the illegality, could not recover as a bond fide 
holder. (3) That the bUls were avoided not by 8 & 9 
Vict. c. 109, s. 18 (which statute, as we shall see hereafter, 
only avoids wagering contracts without making them 
illegal), but by 5 & 6 William IV., c. 41. It must at the 
same time be admitted that this view of the matter was not 
adopted in Bubb v. Teherton^. This was a summons in an 
administration suit to determine the legality of a claim on 
a bond given by the Marquis of Hastings. Having got into 
racing difficulties, and being unable to pay his debts, his 
creditors threatened to bring the matter before the Jockey 
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Club and have the Maxquis posted at Tattersall's as a 
defaulter. To avoid this the Marquis arranged to secure 
the payment of certain sums to his creditors by bonds with 
sureties. Lord Eomilly decided in favour of the claims, on 
the ground that the consideration for the bonds was not so 
much the existence of a betting debt, but the forbearance of 
the creditors to bring the matter before the Jockey Club. 
It is, however, submitted that the bonds were void as having 
been given partially for an illegal consideration, viz., a 
series of gaming debts. On the other hand, as an instance Contract 
of a divisible contract, in Clayton v. Dilley^ the defendant ^^^^^^^ 
authorised plaintiff to bet for him at the Epsom races. BUiey. 
Plaintiff made two bets of £100 each, which were illegal 
under the Statute of Anne, and another of £5, which was 
admitted to be legal ; all of them were lost, and paid by the 
plaintiff, who sued to recover from defendant. The Court 
held that he could recover the £5, but not the £200. It is 
obvious the commissions to make the different bets were 
separable. 

So in Lyne v. Siesfiel(P a broker sued his client for money 
paid to his use, to which defendant pleaded that the money 
was paid in respect of differences on certain contracts by way 
of gaming relating to the public funds and railway shares. 
Heldy that as the plea was bad in parts, and had been united 
in one, the whole was bad. 

It may here be advisable to give a full account of the 
well-known case of Applegarth v. Colley^, to which some AppUgarth 
allusion has already been made, but which is specially ^' (^oiiey. 
important, not only as an authority on the construction of 
the earlier Statutes of Charles II. and Anne, but also 
showing the extent to which those statutes were incor- 
porated into 5 & 6 William IV., o. 41. The plaintiff was 
a subscriber to a horse-race for which the stakes were 
£2 with £15 added ; the whole sum subscribed amounted 
to less than £50. The plaintiff won the race and sued the 

1 4 Taunt, 166. * 1 H. & N., 278. See post under Barnard's Act. 

3 10 M. & W., 723. 



20 THB LAW OF BEITIKO. 

defendant with whom the money had heen deposited to 
recoyer the stakes. The defendant pleaded the above facts 
as a defence, and the phuntiff demnired. The first point 
raised by the plea was, that as the race was for nnder £50 it 
was illegal under the Statutes of Qecfrge II/s reign ; but as 
all horse-racing had been held to be legalised by 3 & 4 
Yict.y c. 5, this plea could not be supported. But it was 
also argued that the plea disclosed a good defence, on the 
ground that it was a suit to recoyer a sum of money over 
£10 won by horse-racing, and so could not be maintained 
by virtue of the Statutes of Charles H. and Anne. Against 
this it was argued that the Statute of Anne only avoided 
the security given to repay a debt, and not the contract 
itself. The judgment of the Court, which was delivered by 
Baron Bolfe, established the, following propositions : — 

(1.) That however the law may have stood under the 
earlier statutes with respect to the avoidance of the contract, 
the Legislature had virtually decided the question by passing 
the Statute 5 & 6 William IV., c. 41, it being " impossible 
to impute to the Legislature an intention so absurd as that 
the consideration should be good and capable of being 
enforced imtil some security is given for the amount, and 
that then the consideration should become bad." That, 
therefore, since the passing of this statute, aU contracts /or 
the payment of money won at play must be taken to be 
avoided. 

(2.) That in the present case the stakes having been 
deposited with a stakeholder before the race, there was no 
contract for the payment of money lost at play, vdthin the 
meaning of the Statute of Anne : that statute must be read 
in conjunction with that of Charles II., and was intended to 
prevent gaming on credit, and not to interfere with playing 
for ready money. 

(3.) That plaintiff was not precluded from recovering by 
sections 2 and 5 (according to which the loser of £10 or 
upwards at any one time or sitting may recover it back, and 
the winner at any one time or sitting of over £10 is subject to 
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heavy penaltiee) on the ground that by a fair construotion of 
the statutes, the penalties inflicted on the "winner'* &c., 
only applied where there was a corresponding "loser" of over 
£10, and in this case the loss of each person was £2 only. It 
was, however, the Court added, unnecessary to decide that 
point, as the plaintiff was at any rate entitled to recover the 
£15, which had been subscribed by a stranger by way of 
prize to the winner ; and the defendant's plea was bad as 
having covered too much. 

It will be seen that the decision loaves untouched the 
question as to the right to recover where -the stakes amount 
to £10 each ; but it would seem that this question 
could now only be of importance where a bill 6r note had 
been given to the winner for the amount, and the winner 
sues on that instrument : otherwise any such case would now 
fall imder the Statute 8 & 9 Vict. c. 109 (as to which see 
post). 

In Thorpe v. Coleman^ an action was brought to recover Thorpe v, 
£10, a wager on the Derby. It was sought, in argument 
for the plaintiff, to upset the decision in Applegarth v. Colley 
that the statute applied to the contract as well as to the 
security. Tindal, C. J., in giving judgment, said that as to 
sums of £10 or upwards the contract was clearly not enforce- 
able, seeing that section 2 of the Act of Anne enabled the 
loser, who had paid the sum of £10, right to recover it by 
action. He expressly reserved the question, as to whether the 
statutes affected bets under £lO,that is whether the contracts 
themselves were void as well as the securities given for pay- 
ment. But to enable a person to recover what could immedi- 
ately be recovered back from him would only encourage 
circuity of action. 

It seems, therefore, that the statutes did not apply, pro- 
vided (1) that the stakes were deposited before the event came 
off, (2) and that they were not more than £10 each. This 
view of the matter was adopted in Emery v. Richards^ 
which was an action to recover a stake of lOs. from a stake- 

1 1 C. B., 990. » 14 M. & W.,728. 



22 THE LAW OF BETTING. 

holder deposited to abide the event of a "wager upon a 
foot-race. It was held that neither party could revoke the 
stakeholder's authority, as it was a valid wager. ** It was 
not gaming on ticket, because here the money was parted 
with, nor is it excessive gaming within the Act/' it being for 
a sum under £10. 

It must not be forgotten that under the present state of the 
law (as will appear hereafter) any wager would be void as 
an agreement, and the stake could be recovered from the 
stakeholder by the depositor.^ But the point of importance 
under the Statute 5 & 6 William IV., c. 41, is whether a 
wager when forming the consideration for a bill of exchange 
would be illegal. The above cases show (to illustrate the 
application of the law at the present day) that if a sum of 
£10 or under were paid by cheque to stakeholder to abide the 
event of a race, and such cheque were indorsed by him to a 
third party for value, it would not be a cheque for an illegal 
consideration so as to throw the burden of proof explained 
above on to the shoulders of the indorsee. To sum up 
shortly the effect of the statute of "William IV. : 

(1.) It only applies in the case of wagers on games, includ- 
ing horse-racing. 

(2.) It does not apply where the wager is made after the 
event has come off. Vid. sup, Pugh v. Jenkins. 

(3.) It does not affect a cheque given in payment of a 
deposit on a wager, or the right of the winner to recover 
the stakes, where each deposit is not over £10. 

(4.) All cheques, notes, &c., given in repayment of anv 
money borrowed for gaming or betting purposes are affected 
with an illegal consideration, and {semble) the statute also 
affects the mere loan of money for the same purpose. 

(5.) The statute does not touch loans to repay debts 
already lost at gaming. 
rj.gg^ q£ It is sometimes difficult to determine whether a trans- 

iUegality. action, to some extent mixed up with a wagering transac- 
tion, is so inseparable from it as to be within the statute, 

^ As to this BQQpost p. 51, 
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In Simpson v. Bloss^ it was laid down that the real test Simpson v. 
whether a demand connected with an illegal transaction is -^^^*** 
capable of being enforced at law, was, whether plaintiff re- 
quires any aid from the illegal transaction to establish his 
case. The plaintiff laid an illefgal wag:er with B in which 
the defendant assumed a part. The plaintiff won. Plain- 
tiff, expecting that B would pay by a certain time, advanced 
to defendant his share of the winnings to which he was 
entitled by his agreement with plaintiff. B became insolvent 
and never paid the bet. 

Held that as plaintiff could not establish his case Without 
the aid of the illegal wager, he could not recover. 

In Sharp v. Taylor^ the Court drew a distinction between Liability of 
enforcing an illegal contract, and enforcing a subsidiary con- K?^?^ ^^ 
tract arising therefrom. They held that although a part- to account, 
nership might have been formed to carry out an illegal 
object which the Court would not aid in effecting, yet one 
partner who has received moneys which have been realised 
in the illegal business, cannot set up the illegality in answer 
to a claim by his co-partner for an account. 

But this case was subjected to some unfavourable criticism 
by the late Master of the EoUs in the case of Sykes v. Beadon? 
This was a case of a society not registered under the Com- 
panies Act which the Master of the EoUs held was illegal 
as infringing that Act, though his decision on that point 
was overruled by the Court of Appeal in Smith v. Ander^ 
8on^ 

His lordship also was of opinion that it was illegal as 
infringing the Lottery Acts. The object of the suit was to 
have the trusts of the society administered by the Court. 
But his lordship held that as the society was illegal, it was 
impossible that its objects could be carried out by the Court. 
Even supposing a suit were framed for the object of putting 
an end to the society and dividing the assets, he thought 

* 7 Taunt, .246, but see Faikney v. ReynonSf 4 Burr, 2069, and Williams 
V. Trye, 23 L. Ch., 860. 
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it yery doubtful whether the reasoning in Sharp v. Taylor 
was correct^ that because an illegal transaction is closed, that 
therefore a Court of Equity is to interfere in dividing the 
proceeds of the illegal transaction* 
Partnership In Johnson V. Lansley^ the plaintiff and A were partners 

transacSons. ^ betting transactions. A received the whole of the 

winnings and in payment to the plaintiff of his share indorsed 
to him a bill drawn by A on and accepted by the defendant. 
The transaction was proved to have taken place since the 
passing of 8 & 9 Vict., c. 109. Defendatit pleaded that the 
latter statute deprived the plaintiff of any right of action on 
.the bill. 

Held that the statute did not make betting illegal. A was 
liable to plaintiff for his shcffe of the winnings, and there 
was nothing in the Statute 8 & 9 Vict., o. 109, to relieve 
him from that liability. Per Maule, J., the money which 
was the consideration for the bill was money for which A 
was bound to account to the plaintiff; the losers could not 
get it back from A, and it would be very unjust that he 
should keep the whole. 

It does not appear fron) the report that it was contended 
in this case that the consideration for the indorsement to 
the plaintiff was illegal under 5 & 6 WiUiam IV., c. 41. 
However that point was raised and decided in the case of 
Beeston v. Beeston} Plaintiff had paid money to defendant 
to bet with on their joint account, plaintiff to receive a share 
of the winnings. Defendant won, and gave plaintiff a 
cheque in payment of his share. The cheque was dis- 
honoured, and plaintiff sued defendant on it. It was urged 
for the defendant that it was a contract by way of gaming, 
and that the cheque was given to secure the moneys won 
thereby, and was therefore a void security, both under 
8 & 9 Vict., c. 10^, and 5 & 6 William IV., c. 41. The 
Court held that the plea was bad and the plaintiff was 
entitled to recover on the ground that the consideration for 

• » 12 C. B., 468. 

2 1 Ex. Div., 13. A fuller report is in 33 L, T. n.s., 700. 
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the cheque was entirely distinct from the wagering. Sharp 
V. Taylor and Johnson v. Lamlep.were cited with approval 
as showing that one partner cannot set up the illegality of a 
transaction against a co-partner and thereby retain the 
whole of the profits arising from that transaction. 

It was remarked by Pollock, B., that the two statutes 
quoted only applied to contracts and securities as between 
the parties to the wager. 

The same principle would seem to apply as between prin- As between 
cipal and agent. In Tenant v. HlHoH,^ a broker, who had ^^^^ ^""^ 
received money on an illegal policy of insurance^ was held 
bound to. account 1o his principal for the amount. 

It seems that a person who has given a bond, bill or note Remedy of 
to secure payment of a gambling debt, can bring an action ^arR^vCT.^^ 
iti the Chancery Division to have the security delivered up to bond or note, 
be cancelled, and also under the old practice could obtain an ^' 
injunction against suing at law to recover upon it^. But since 
the Judicature Act^, no proceeding in the High Court can 
be restrained by injunction, though probably this does not 
affect an injunction against suing in any other court. In 
some of the cases referred to, the action restrained was 
brought in an Irish Court ; in such a case probably an in- 
junction would lie even since the Judicature Act. In the 
case of the acceptor of a biU or maker of a note being 
being compelled to pay the amount to a bond fide holder, 
section 2 of the Act provides that he can recover from the Section 2 
drawer or payee for money " paid for and on account of the ^ 
person to whom the bill was originally given upon such 
illegal consideration.*' 

In Oilpin v. Clutterbuck^ the plaintiff had been compelled 
to pay an indorsee of a bill which he had accepted in pay- 
ment of a gaming debt ; and it was held that he was entitled 



1 1 B. & P., 3. 

' Soulbyjv. Portarlington, 2 M. & K ; Fearae v. Oray^ 2 Y. & C, 322 ; 
miltown V. Stewart, 3 M. & 0., 18 ; Fox v. Hill, 2D. & J., 363. 
3 Sec. 24 (5). 
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by the statute to sue the original payee in an action of 
" assumpsit/* and was not -bound to sue in " debt under the 
statute/' 

The bill bore interest on the face of it. Held that plaintiff 

was entitled to recover the interest from the defendant as well 

as the principal sum. Sect/s if the bill does not on the face 

of it provide for the payment of interest. 

Lynn v. Bell. In Lynn V. Bell^ the plaintiff^ in payment of certain bets 

on horse-races, gave to the defendant three cheques on the 
plaintiff's bankers, payable to bearer ; two of these were 
indorsed by the defendant and by his indorsees to third parties, 
and a third was indorsed by the defendant alone in payment 
of a betting debt ; all were eventually paid by the plaintiff's 
bankers. Plaintiff sued the defendant to recover under this 
section the amount of the three cheques. It was urged for the 
defendant (1) That the cashing of the cheques by the plaintiff's 
bankers was not a payment of a bill or note within the 
statute. (2) That he was entitled to set off the amount of a 
cheque drawn by one A in his favour, and indorsed by him to 
the plaintiff in payment of a betting debt, and for which the 
plaintiff had received cash at A's bankers. Held (1) as 
stated above, that the term '* bill " in the statute includes 
" cheque." (2) That the payment by the plaintiff's bankers 
of the amount of the cheques drawn by the plaintiff to the 
holders was in effect a payment by the plaintiff himself. 
" He pays when his banker pays on his account." " A cheque 
is a direction to pay so much money of the drawer, actually 
or assumedly in the possession of the drawee." It would be 
different if, in payment of a betting debt, the plaintiff had 
drawn a bill of exchange which was subsequently paid by 
the acceptor, as " it is not necessaiy nor usual that there 
should be money of the drawers in the hands of the drawee 
of a bill of exchange." The language of this part of the 
judgment would seeni to leave it an open question, if the 
drawer of the cheque had al the time no assets at the bank ; 

1 Ir. Rep. 10, C. L., 487. 
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* 

or in the case of a bill of exchange being given instead of a 
cheque, if the acceptor recovered the amount from the 
drawer, whether this would not amount to a " payment *' by 
the drawer within the section. (3) As to the set-oflF, the 
same reasoning was applied. The amount of the cheque was 
not paid by the defendant or his bankers, but by A's bankers, 
consequently it could not have been recovered in an action 
by the defendant under this section, and could not be made 
the subject of a set-off. As to the instruments that are What inslru- 
within the statute in the above case of Sawker v. Caldtcell^ within the 
the Vice-Chancellor seemed clearly of opinion that bonds statute. 
were within the equity of the statute. In the above case of 
Lynn v. BelP it was held that "bills '' in the statute in- 
cluded " cheques." In the judgment are to be found some 
instructive observations as to the similarities and differences 
between cheques and ordinary bills of exchange. In 
Parsons v. Alexander^ the plaintiff sued on a cheque and 
also on an I TJ, both given for a gaming debt ; as the 
cheque was unstamped the plaintiff relied on the I TJ. 
But as an I TJ is not an instrument or security for a debt, 
but only evidence of it, it was treated as void under 8 & 9 
Vict., c. 108, and not as illegal under 5 & 6 "William IV., 
c. 41^ 



FAJRT III, 

Such was the state of the law at the commencement of the s & 9 Vict., 
present reign, until it was attempted to deal with wagers by ®- ^^^* 
a broad and general enactment, which, however, left the 
provisions of the Act of "William IV. untouched. 

The Statute 8 & 9 Vict., c. 109, s. 18 provides " that all 
contracts or agreements, whether by parol or in writing, by 

1 3 Sm. & a., 194. 2 ir. Rep. 10 C. L. 487. ^ 5 e. & B., 270. 

* Bubb V. Teiveriofif L. R. 9, Eq. 471, was the case of a bond, but was 
decided on another point. 



28 THE LAW OF BBTTING. 

way of gaming or wagering shall be null and void, and no 
suit shall be brought or maintained^ in any court of law or 
equity to recover any sum of money or valuable thing alleged 
to be won upon any wager or which should have been de- 
posited in the hands of any person to abide the event on 
which any wager should have been made. Provided that 
this enactment shall not be deemed to apply to any sub- 
scription, contribution, or agreement to subscribe or con- 
tribute for or towards any plate, prize, or sum of money to 
be awarded to the winner or winners of any lawful game, 
sport or pastime." 

Section 15 of the Act repeals the Statute of Charles II., 
and so much of the Statute of Anne as was not altered by 
5 & 6 "William IV., c. 41, and so much of 18 Q-eorge 11., c. 34, 
as related to the Statute of Anne or as rendered any person 
liable to be indicted and punished for winning or losing at 
any one time at play or by betting, the sum of £10 or £20 
within 24 hours. 
General effect It will be observed that this statute includes under one 
sweeping enactment all contracts by way of gaming^ and 
* therefore has a much wider application than the previous 

Statutes of Charles II., Anne and "William IV., which, as 
has been before pointed out, apply only to wagers on games 
and pastimes. Further, the statute introduces a change in 
the attitude of the law towards transactions of this descrip- 
tion in that they are in no sense declared illegal ; and all 
the penal provisions of the earlier statutes are expressly 
repealed. It merely makes them void and incapable of legal 
enforcement, or in the language of Lush, J., in the case of 
Haigh v. Town Council of Sheffield^ a wager is made " a 
thing of a neutral character ; not to be encouraged, but not 
to be absolutely forbidden ; it leaves an ordinary betting 
debt a mere debt of honour, depriving it of legal obligation, 
but not making it illegal." The wording of the statute 

^ This expression did not apply to an action commenced before the Act 
was passed. Vide Moon v. Durden, 2 Ex., 22. 
» L. R., 10 Q. B., 109. 
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seems moreover to be framed so as to cover the case whioh 
arose in Pugh v. Jenkim^ where the parties made a bet on 
a race whioh had already been run, but the event was 
unknown to either, and it was held that the earlier statutes 
applied only to wagers before or at the time the gaming 
was going on. 

It may be convenient in the present place to con- 
sider what is the precise operation of this statute on 
contracts within 5 & 6 "William IV. That statute declared 
that securities for the payment of bets on games and 
pastimes (including horse-racing), as well as all contracts 
for the payment of the same, shall be deemed to be 
for an illegal consideration ; at any rate, that is the 
effect given to the statute by Applegarth v. Colley. 
It might well be questioned whether 8 & 9 Vict. c. 109, P Combined 
s, 18, leaves that statute unaffected (in which case all such Vm!lV and 
contracts would still be illegal), or whether the wording of 8 & 9 Vict, 
the Act is not sufficiently wide to embrace such contracts 
and make them merely void like other wagers, that is, in the 
language of Sir Montague Smith in Trimble v. Rilly^ to 
" abolish the distinction between legal and illegal wagers/* 
Of course the latter construction leaves the seeming anomaly 
of a contract being merely void when standing by itself, but 
illegal when forming the consideration for a bill of exchange 
or other security. It is, however, submitted that this is the 
true view of the matter. There is good reason for declaring 
such a consideration for a bill of exchange illegal, because 
there are certain well-known rules of law relating to bills of 
exchange given for illegal consideration, rules based on 
convenience, and designed for the protection of innocent 
holders; and it was, no doubt, thought advisable to put 
bills given for betting debts on the same footing. It is a 
strong argument in favour of this view that in nearly all the 
oases of actions in respect of betting transactions (where the 
bet was on a horse-race or other game) it seems to have been 

^ 1 Q. B., vi4, mip. p. 8. * 6 App. Ca. p. 344. 
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almost assumed that such gaming is only void under 8 & 9 
Vict., 0. 109 : at the same time with the single exception of 
eof parte Pyke^ the point does not seem to have been raised ; 
but in that case it was argued that the effect of the Statute 
5 & 6 William IV. was, as interpreted by Applegarth v. 
Collet/,^ to make bets on games, &c., illegal. The point; 
however, was not decided, as the Court held that the facts 
did not bring the case within the statute. Tbere is at 
any rate no question that wager-contracts are avoided 
Wagers void, only, and not rendered illegal by virtue of 8 & 9 Vict. 

by^8 fclVict ^' ^^^* ^^ ^^ ^^* necessary to refer to every case which 

recognises that fact. The following are perhaps the cases 
wbich best illustrate the difference in the effects of 
illegal and void contracts. — Inchhall v. CoUerillj^ where a 
broker sued for work and labour done and money paid at 
defendant's request, in and about the purchases and sales of 
shares in a Railway Company. Held^ that even supposing, 
the *' money paid '* could not be recovered, there was no 
answer to the count for work done : and as there was 
nothing illegal about paying money on gaming transactions 
(as there was under Barnard's Act), the rest of the con- 
sideration was not tainted. In Thacker v. Rardy^ and 
Read v. Anderson,^ the agent was held entitled to indemnity 
from his principal in respect of gaming transactions entered 
into on his behalf, which he clearly would not be entitled to 
recover in respect of illegal contracts. So in Fitch v. 
Jones f^ where a bill was given for a betting debt not 
illegal within 5 & 6 "William IV., it was held that a 
merely void consideration did not throw the onus on to 
the indorsee's shoulders of proving that he was a bona 
fide holder for value. 

Indian Law. It may be advisable here to notice that the Indian 

Contract Act 'contains provisions of a very similar 
character. By Art. 30, " all agreements by way of wager 



1 8 Ch. D., 756. 

2 10 M. & W., 723. 

3 4 Jur. n.8., 693. 
* 4 Q. B. D., 686. 



e lOQ. B.D.,100. 

8 E. & B., 238. Fid. sup., p. 10. 
as to the law relating to bills given 
for an iUegal consideration. 
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are void ; and no suit shall be brought to recover anything 
alleged to be won on any wager or entrusted to any 
person to abide the result of any game or other uncertain 
event. 

** This section shall not be deemed to render unlawful a 
subscription or contribution or agreement for any subscrip- 
tion or contribution for any plate, prize, or sums of money 
of the value of 500 rupees or upwards, to .be awarded to 
the winner of any horse-race." 

It is evident that nearly all the cases decided on the English 
Statute will apply to these provisions of the Indian Act, 

The questions which have arisen as to the construction 
and eflfect of the Statute 8 & 9 Vict., c. 109, s. 18, may 
perhaps be grouped under the three following main 
headings. 

I, — What are contracts by way of gaming within 
the statute. 

II. — The effect of the declaration that **no action 
shall be brought," &c. 

III.— The proviso in favour of a subscription or 
contribution to a prize. 

I. — Under this heading the following topics are of i.— Contracts 
importance. ^IZ7 *"* 

(1) There must be a, consensus ad idem hj both sides to consensus aa 
the agreement, and that consensus must relate to an i^fn, 
agreement which of itself constitutes a wager. It is not 
sufficient that one of the parties should have it in his mind 
to speculate or gamble, terms which are used metaphorically 
and are inclined to be misleading : it is essential that the 
other party should be privy to and assist in the intent to 
wager. It is of great importance to bear this in mind in 
dealings on the Stock Exchange, where a purchaser may 
simply buy for the purpose of selling again, receiving the 
difference in price in case of a rise. The vendor is probably 
entirely ignorant of the purchaser's ultimate intentions. If 
this is so the contract cannot be in the nature of a wager, 
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as is clearly laid down in Marten v. Gibbons^ and 
Thacker v. Hardy. ^ 

(2.) It is essential to a wager-contract that " one party 
should win and another should lose upon a future uncertain 
event. . . . Some transactions, however, on which the 
parties may win or lose upon a future imcertain event, are 
not within 8 & 9 Vict., c. 109 ; for instance, the sale of next 
year's apple crop, in which the parties may be losers or 
winners, but the essential element of a wager-contract is 
wanting. ''» 

(3.) In the next place a rule may, perhaps, be stated as 
follows, that it is not the f orm^ but the substance, of the con- 
tract that is imporiaut. Thus in Hill v. Fox^ the loser of 
several bets borrowed £2,000 from one of his creditors, and 
paid him the bets out of the money. The lender sued to 
recover the money lent. The Court held that if at the time 
of the advance there was an " agreement or stipulation " that 
the bets should be repaid out of the £2,000, then the trans- 
action was merely a colourable evasion for obtaining a 
security for a betting debt ; but that if the borrower were at 
liberty to do as he pleased with the money, even though the 
lender hoped that he would be repaid out of the money, then 
it would be a bond fide loan, which could be recovered. So in 
Rourke v. Shorty the plaintiff was about to sell some rags 
to the defendant, when a dispute arose about the price of a 
former lot of rags ; the plaintiff asserting them to have been 
of one price, and the defendant said they were sold for mora 
They agreed to refer the dispute to M, a wine and spirit 
merchant, and that whichever party was wrong should pay 
M for a gallon of brandy, and that if the plaintiff was right 
the price of the present lot should be 6s, per owt., but if the 
defendant was right the price was to be 3s. M decided that 
the plaintiff was right. Plaintiff tendered the rags to the 



1 33 L. T. n. s., 661. 

» 4 Q. B. D., 685. The cases 
bearing on this point are more folly 
discussed in the next chapter on 
Stock Exchange Transactions. 



' Per Cotton, L. J., in Thacker t. 
Hardy. 

* 4 H. & N., 369. 
« 6 E. & B., 904. 
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defendant, but he refused to accept them at 6s., but offered 
5s. The plaintiff sued to recover the higher price, and de- 
fendant pleaded that it was a wager within the statute. The 
Court held that the plea was good, aa the contract was, both 
in form and substance, nothing but a wager ; it was not like 
a case of determining the price by the mere ascertainment of 
the former price. It was not the value of the goods that 
was to be determined, but the correctness of the parties' 
opinions. In the course of argument, Grizewood v. Blaine^ 
was quoted. In that case it was held that a contract' 
nominally for the sale of shares, but in reality an agreement 
for the payment of differences was a wager. But in the 
present case Lord Campbell observed that the contract was 
in form a wager, and that it lay on the plaintiff to show that 
it was in substance something else. 

With this case should be compared Crofton v. Colgan? 
There the agreement was that the plaintiff should take the 
defendant's mare in exchange for his own ; and that defend- 
ant should give plaintiff half the winnings of her first two 
races, or in case she should be sold before then, defendant 
should pay plaintiff one-third of what she should be sold for. 
Held that this was not a wager, but only a means of assess- ^ 
ing the price of the mare in certain events. 

On the other hand, in Brogden v. Marriott^ the agreement Brogden v. 
was for the purchase of a horse for £200, if he trotted 18 ^Bi^g^^^'^.c. 
miles within an hour, and for a shilling if he failed. The- 
Court held that this was simply a wager on a trotting match 
against time, and so void under the Statute of Anne. 

In Higginson v. Simpson'^ the plaintiff was what is known Agreement 
as a "tipster,** or a person who supplied other persons with f^J^ra share of 
information as to likely winners of races, and had supplied winnings. 
defendant with the name of a horse called Begal for the 
Grand National, and it was agreed between them that the 
plaintiff should have £2 on Begal, at 25 to 1 against that 
horse for that race, i.e.y that if the defendant backed Begal 

1 11 C. B., 626. 2 10 ir. Rep. Com. L., 133. ^ 3 Bing., N. C. 88. 

* 2 C. P. D., 76. 
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and the horse won the plaintiflF was to have £50, but if It 
lost plaintiff was to pay defendant £2. Defendant backed 
Begal, and it won ; and plaintiff sued to recover £50. The 
Court held that it was necessary to look not only at the form 
of the.contract, but also at the substance ; that even if one 
element in the contract was the remuneration of the plaintiff 
for his personal skill, yet " the ultimate effect of the bargain 
was to be wholly dependent upon the occurring of an event over 
which neither party had any control.*' But see Appendix. 

(4.) There appears to be no difference between competing 
in horse-races or games for stakes deposited by the com- 
petitors, and betting on the competitors ; both are equally 
agreements by way of wagering. Thus until the passing of 
the Statute 3 & 4 Vict. c. 35, horse-racing was subject to 
ceitain penal restrictions. Even after it had been legalised 
generally by that statute, it was held in Bentinck v. Connop^ 
that the only effect of the statute was to exempt it from the 
penal provisions of earlier statutes ; it did not make wagers 
on horse-races recoverable : consequently where two or 
more persons agreed upon a horse-race for certain stakes (not 
deposited), it was held that such an agreement was a wager 
and nothing more ; so that the winner could not recover the 
stakes from the loser. So in the more modern case of Biggie 
V. Sigg^ the Court construed an agreement between two 
persons for a walking match for £200 a side as a wager. 
We shall have occasion to revert to this case again when 
we come to treat of the difference between a wager and a 
coutribution to a prize. 

An important distinction was drawn in the case of 
Applegarth v. Colley^, between stakes contributed by the 
competitors (which were then irrecoverable under certain 
circumstances), and a ** sum added " by a third party as 
"^s^ake^" and P^^ ^^ ^^® prize to the winner. The latter it was held 
" sum added.'* could be recovered by the winner. A race for a prize given 

by a third party seems to lack one of the elements of a wager 
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suggested above, viz., that " one must win and the other 
must lose ;*' for while one party might be said to win the 
prize the other can not be said to lose it. 

If then, as it is submitted, an agreement for an ordinary 
horse-race for stakes deposited or subscribed by the com* 
petitors themselves is in strict law a mere wager, it must be 
borne in mind that the law as to depositors and stakeholders^ 
the determination of the authority of the latter, &c., is 
applicable to such cases. A full account of the cases on this 
subject is given post p. 48 et seq. 

It inust be remembered moreover that since the passing 
of 8 & 9 Vict., c. 109, s. 18, which avoids " all contracts by 
way of wagering," the distinctions drawn in Applegarth v. 
Colley with regard to prepayment and the amount of the 
stakes will no longer hold good. 

(5.) Sometimes a valid contract is attempted to be rescinded EoscissioR by 
by a wager, e.g.y if A is indebted to B in a certain sum, and ^*^s?^* 
they agree to toss for " double or quits." It seems clear 
that this being simply a wager, would not be valid> and that 
A*s original liability would remain. 

In Wilson v. Cokman} plaintijBf had contracted to take a 
lease of defendant's house, having paid a deposit of £25. 
Defendant offered plaintiff £50 to rescind the agreement, 
which plaintiff* refused. The parties then tossed, whether 
the contract should be rescinded for £50 or £75. The 
defendant won, and plaintiff sued to recover- £50. The 
Court interpreted the agreement as an absolute rescission for 
£50, with £25 more if plaintiff won the toss. The two 
bargains were therefore s^arate, and the first part of the 
agreement was not vitiated by the second part being a wager. 
Otherwise the whole rescission would have been void. 

(6.) Speculative sales, that is, of goods or merchandize not Speculative 
in tlie possession of the vendor at the time of the contract, are ^ 
neither illegal at Conmion Law, nor are they wagers within 
the statute. But in the early part of this century a doctrine 
was propounded that they were illegal. Thus in Bryan v. 

» 36 L. T., n.s., 702. 
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Letois^ the plaintiff sued a broker for negligence in carrying 
out instructions for the sale of nutmegs. It appeared that 
the plaintiff was not the owner of the nutmegs at the time, 
but intended to go into the market and buy. Abbott, C. J., 
who had previously, in Lorymer v. 8miih^^ said that such 
contracts were not to be encouraged, now laid it down that 
no action could be jnaintained on a contract to sell goods 
which he has not in possession at the time, but which he 
simply intends to go and purdiase in the market^ adding 
that '* the law was not new.'* The ground of this opinion 
eeems to have been, that such contracts amounted to a wager 
on the price, a^nd had a tendency to make prices unsteady ; 
at any rate, this was the line of argument adopted in 
HibblethwcUte v. M^Morine,^ in 1839, when the same point 
came before the Court of Exchequer ; but the Court unani- 
mously overruled Bryan v. Lewis. There was an offence at 
Engrossing. Common Law, known as "Engrossing," which meant buying 

up large quantities of goods with intent to sell them again, 
which seems to hinge upon the same principle as the specu- 
lative sales denounced by Abbott, O.J. But the law in this 
respect, which had long been a dead letter, was repealed by 
a statute, 7 & 8 Vict., c. 24. 

The selling of public stocks, not in the possession of the 
vendor, was made an offence by Barnard's Act, but this was 
repealed by 23 & 24 Vict., o. 28. ' It was decided by 
LiNDLEY, J., in Thacker v. Sardy^ that there was nothing 
contrary to public policy, as was contended, in making large 
purchases on the Stock Exchange by way of speculation, «.^., 
for the purpose of re-selling at an advanced price. It is 
fortunate that already too elastic phrase " contrary to public 
policy,'* was not allowed to stretch to so unreasonable a 
length, as it is difficult precisely to estimate what the result 
would have been to the business world if such a contention 
had prevailed. 

The law as now settled in England has been incorporated 

1 Ry. & M., 386. I ^ 6 M. & W., 462. 

M B. & C, 1. I * 4 Q. B. D. at p. 688. 
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into the Indian Contract Act, Art. 88, of -which provides that 
" a contract for the sale of goods to be deKvered at a future 
day is binding though the goods are not in the possession of 
the vendor at the time of the contract, and though he has not 
at the time any expectation of acquiring them otherwise than 
by purchase." 

(7.) Questions frequently occur as to the rights as between Contracts 
principal and agent when the latter has been employed by p^^^pai and 
the former to make a wager for him. We have then to agent not 
consider — 

(a.) The rights of the principal against the agent* 
(6.) The rights of the agent against the prindpal. 

The general result appears to be, that the contract between 
the principal and the agent, by which the latter undertakes to 
carry out wagering transactions on behalf of the former, doea 
not itself partake of the nature of a wager. 

(a.) It seems that if an agent employed to bet for a prin- Rights of 
cipal receive money in respect of winnings he is Kable to £Sgent. 
acooimt to his principal for it. Even if betting transactions 
were illegal the cases quoted above^ show that after the event 
the agent cannot set up illegality against his principal. But 
apart from that, the obligation of the agent arises not by virtue 
of a contract by way of wagering, but out of an implied con- 
tract to pay over money received to his principaPs use ; it is 
in fact a new and independent contract. There is, it is true, 
a decision of Stuart, V.O., to a contrary effect. In Beyer 
V. Adams^ the loser of a bet paid the money, into the hands 
of the plaintiff's betting agent, who had negociated the bet 
for him. The agent died and the plaintiff sought to prove 
against his estate in respect of the sum the agent had 
received. His honour held that the claim could not be sus- 
tained. " The language of the statute was perfectly general 
as to the persons against whom an action was not to lie ; and 
did not solely apply to actions against the loser of a wager. 

* Vid, p. 24. See Tenant v, Elliott^ 1 B. & P., 3 ; and Johnson v. Zansley, 
12 0. B., 468. Setston v. Beeaton, 1 Ex. Div., 13. 
2 26 L. J. Ch., 841. 
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The cases quoted in support of the claim only decided that 
the receipt of money by. the agent was a good consideration 
for a bill of exchange, as in Johnson v. Lamley, Those cases 
like Tenant v. Elliott which showed that an agent could not 
set up illegality against his principal only dealt with general 
principles, and not with the words of an express Act of Parlia- 
ment." It is no doubt a perfectly true distinction between 
that case and the earlier ones, and that the latter turned on 
the question of sufficiency of consideration for a bill of 
exchange, and the same was the case in Beeston v. Beeston, 
where Amphlett, B., expressly reserves the question 
" Whether the defendant could keep the money in his pocket 
if he won ?" 

There are, however, two cases in which the point has been 
directly decided contrary to the opinion of the Vice- 
Chancellor. 

£x parte In ex parte Kin g^ the bankrupt was secretary of a club 

formed to train and run matches with grey hoimds for prizes, 
and had collected the subscriptions of members. The 
petitioner was the treasurer of the club and sought to prove 
in the bankruptcy for the amount of the subscriptions. On 
appeal it was held that the debt was independent of the 
gaming and that the treasurer was entitled to prove. 

Savage v. Again in Savage v. Madden,^ where plaintiff sued defendant 

for money had and received to the use of the plaintiflF, 
defendant pleaded that the money was due to plaintiff on 
wagers upon a hoi'se-race. Baron Martin said, *' If I were 
called upon to give a judgment on this plea, I should be 
disposed to say it was bad, as it does not allege that the 
money was won by the plaintiff /row the defendant himself. 
I think the common form of an account stated would be all 
satisfied by the money claimed by the plaintiff having come 
into the hands of the defendant, a third person for the purpose 
of his paying it over to the plaintiff." 

It is quite clear that his lordship considers the obligation 
of an agent who has received money won on a wager on 

1 M. & A., 676. ' 36 L. J. Exch., 178. 
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behalf of his principal, to pay over what he has received is in 
no waj^ a wagering transaction in itself, though ^it may arise 
out of such. This seems in accordance with the view of Baron 
Pollock in Beeston v. Beeaton, that the statutes only apply 
to contracts as between the parties to the wager. 

Of course the plaintiflf must show privity between himself Must be some 
and defendant. Thus in Jones v. Carter^ defendant was ^^^^^ 
treasurer of a Derby lottery. The names of the horses were parties, 
written on tickets which were issued to subscribers. A 
bought a ticket in his own name and sold it to plointiff. The 
horse named thereon won, and plaintiflf sued to recover the 
money from defendant. Seldy that there was no privity 
between plaintiflf and defendant. The only privity was 
between defendant and assignor. It was at best the transfer 
of a chose in action, which did not authorise the transferee to 
sue. 

(b.) The next class of cases in which the application of the Bights of 
statute has come into question, is where an agent has been pri^cb^**^** 
employed to enter into wager-contracts on behalf of a prin- 
cipal ; the bets are lost ; the agent pays^ and seeks to 
recover from the principal. 

Upon this matter two distinct questions have arisen. 

T. Whether an authority to bet implies an authority to 
pay the bet if lost. 

II. Granted such implied authority, can the principal 
revoke the authority to pay, after the event has been 
determined, and before payment has been made. 

I. Upon this question none of the older authorities go Does au- 
very close to the mark. Thus in OuMs v. Hdrnson" the *^°?5 ^"^ ^^^ 
defendant employed one Bennett to bet for him, and Bennett thori y to 
laid the bets in his own name on the defendant's account. ^^^ 
The bets were lost and Bennett without further authority 
from defendant paid them, and drew a bill on defendant for 
the amounts, which was accepted by the defendant, and 
indorsed by Bennett to the plaintiflf. Plaintiff sued defendant 
on the bill. For the defendant it was argued that the pay- 

» 8 Q. B., 134. 3 10 Ex., 672. 
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ment of the bets by Bennett was in his own wrong and not 
authorised hy his agency. But the Court held that defendant 
by accepting the bHl acknowledged that the payments had 
been made on his account, and that consequently there was a 
sufficient consideration for the bill. It must be observed 
that this case did not decide the point, viz., whether an 
authority to bet included an authority to pay the bets if lost ; 
from a remark of Parkers, B., (at p. 577) " the defendant 
was not bound in law to repay the drawer/' it would seem 
that in his view it did not. Jesaop v. Lutwyche^ turned on a 
pleading point : the plaintiff, a broker, sued to recover 
differences paid by him on the sale of certain stocks and 
shares on behalf of the plaintiff. Defendant simply pleaded 
the Statute 8 & 9 Vict., c. 109, and it was held that 
the plea was bad, as being consistent with the plaintiff's 
having paid the money at defendant's express request. 
The plea in Knight v. Chambers^ was overruled on the same 
grounds. 

The case of liosewanw v. Billing^ carried the point no 
further. This was another action by a broker to recover 
differences paid for his principal. The defendant pleaded 
the statute without traversing the averment that the money 
was paid at defendant's request. Tne Court, following the 
former cases, held the plea bad ; but Erle, C.J., in giving 
judgment, expressed his opinion that an authority to bet 
implied an authority to pay if the bets are lost ; and semhle 
that if a broker be compellable by the usage of the stock 
market to pay losses himself, the principal could not rescind 
the authority to pay. The older ceuse of Clayton v. Dilley^ 
was decided in the Statute of Anne. The plaintiff, the 
defendant's betting agent, sought to recover money he had 
paid for the defendant without express authority to do so. 
The bets were admittedly illegal by statute. It was held 
that plaintiff could not recover on the ground that there 
being no express direction to pay, it could not be implied in 

1 10 Ex., 614. I M6 C. B. n.s., 316. 

a 16 C. B., 662. | * 4 Taunt, 166. 
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an illegal transaction. This case would therefore seem to 
have little importance at the present day, betting transactions 
being void and not illegal. The case of ex parte Godfrey^ 
seems to be the earliest direct decision on the point, where it 
was held by Bacon, V.O., that money paid by a broker on 
gaming transactions entered into by him for a principal, was 
a debt for which a bankruptcy petition might be presented, 
as the principal knew that the broker was liable under the 
rules of the Stock Exchange to pay losses, a request to pay 
on behalf of the principal must be implied. From this 
decision it would seem that this authority to pay would not 
be implied unless the principal knew of the liability which 
the agent was incurring. In Bubb v. Yeherton^' (which is 
reported very shortly) Lord Romilly laid down in general 
terms that an authority to bet implied authority to pay ; but 
in that case (in which Lord Charles Ker claimed payment 
out of the Marquis of Hastings' estate for money paid on lost 
bet«, he having been the Marquis' agent to bet for him) there 
could have been no question as to knowledge on the part of 
the Marquis of the consequences that would result from the 
agent's not paying. 

The case . of Thacker v. Eardy^ does not afford much 
assistance on the present point as to the authority to pay 
being implied fipom authority to bet, as according to the view 
taken of the facts by Lindley, L. J., which view was sup- 
ported by the Court of Appeal, the transaction does not seem 
to have been in the nature of a wager. The case, however, 
being an action by an agent for indemnity against his 
principal, the knowledge of the latter as to the course of 
business the agent would have to pursue, is made one of the 
grounds of his liability to his agent. 

In Oldham y. Bamsbotham^ the question was slightly 
touched upon in argument, but not noticed in the judg- 
ment. 

In Lynch v. Godwin^ plaintiff at defendant's instructions 

1 W. N. C, 1870, p. 95- 2 2i L. T. n.s., 822. 3 4 Q. B. D., 685. 

* 44 L. J. C. r., 309. « 26 Sol. Jour. 509. 
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and in his presenoe laid £40 on a horse called Yril for the 
Ascot Stakes. The horse lost and plaintiff paid the bet. 
The Court of Appeal held that he could recover the money 
he had paid from the defendant. Per Jessel, M.E., " If 
you employ an agent to bet for you, you know that he must 
pay or be subject to unpleasant consequences. If you do not 
withdraw your request^ it must continue ; and if he pays, he 
pays at your request.'* Lindley, L.J., also added a more 
general proposition that an authority to pay was implied in 
an authority to bet. It is clear that the agent in this case 
laid the bet in his own name. 

Prom these remarks of the Master of the Bolls it would 
seem (1) That the implied authority of the agent to pay depends 
on the knowledge of the principal that the agent was himself 
liable legally or otherwise, which knowledge would probably be 
presumed in cases of betting through regular betting agents^ 
or as in ex parte Oodefroi^ in Stock Exchange transactions; 
as in both such cases it is well known that the agent is bound 
by usage to incur personal responsibility. (2) That the 
Is authority principal might withdraw this implied authority to j\ay any 
cawSV^^^" time before the agent had paid the money over to the 

winner, and so prevent the agent's paying on his account. 

n. The general rule of law is that where an agent is in- 
vested with an authority coupled with an interest, that is 
where the authority is given to the donee of such authority 
for a good consideration for the purpose of securing to him 
some benefit, such authority is irrevocable.^ Now it has of 
late been a much vexed question whether the express or 
implied authority of a betting agent to pay a bet if lost, 
where the agent has made the bet in his own name, can be 
revoked by the principal, or, in other words, whether such 
authority is so coupled with an interest as to be irrevocable. 

Not long ago the very point came before the Courts, in 
Read v. Anderson^^ and this was the first occasion on which 

1 W. N. C, 1870, p. 95 

^ See per Wildb, 0. J., in Smart v. SandarSy 6 C. B., 896. 

3 10 Q. B. D., 100. 
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it underwent serious discussion. There were a few dicta on 
on the subject — ^that by Erlb, C. J., in Rosewarne v. Billing,^ 
and again the point was mooted in Marten v. Gfibbons.^ In 
this case the defendant had, through the plaintiff, a stock 
broker, sold a future dividend on railway stock to a firm of 
jobbers. The dividend was eventually declared at a higher 
rate than that at which the defendant had sold it. Defend- 
ant being called upon to pay the difference refused, and re- 
voked the authority of the plaintiff to pay. Plaintiff paid and 
sued to recover from defendant. Sales of future dividends 
were not enforceable by the rules of the Stock Exchange. 
Defendant contended that the authority of the plaintiff to 
pay had been revoked, but Blackburn, J., in giving judg- 
ment said : ** If the contract was binding on the plaintiff it 
was impossible for the defendant to revoke it. If not enforce- 
able and not revoked they would be liable. If not enforce- 
able and revoked, I am inclined to agree that they would 
still be liable." But in this case the plaintiffs had, as brokers, 
entered into a contract which, although not enforceable 
against them by expulsion according to the rides of the Stock 
Exchange, left them, in the opinion of the Court, under a 
legal liability to the jobbers. In a wagering transaction the 
case is different, as the agent is under no legal liability. 

On the other side the dictum of the Master of the Bolls 
in Lynch v. Godwin seems to imply that the authority in a 
betting transaction can be revoked. 

In Mead v. Anderson^ the following were the material Bead v. 
facts of the case. ^'^''''' 

The plaintiff was a turf commission agent, and a member 
of Tattersall's subscription rooms. The defendant had been 
in the habit of employing plaintiff to bet for him, paying 
losses to him and receiving winnings from him. By a well- 
established usage known to defendant, such conmiission 
agent employed to back horses does so in his own name, 
and becomes responsible for payment if the bet is. lost to 
him. The defendant by telegram instructed the plaintiff 

1 15 C. B. n.8., 316. ^ 33 j^ x. n.s., 06I. 3 10 Q. B. D., 100. 
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to back certain horses for him, which plaintiflF did in his 
own name. The race was fixed for 2 o'clock, and at 3*5 
plaintiff handed in at the office a telegram announcing that 
the horses had lost. Defendant the same evening re- 
pudiated the bets, and all liability under them, on the 
ground that the plaintiff ought to have informed him that 
he was " on " before the race was run. On the settling day 
plaintiff paid the bets in question to the winners ; had ho 
not done so he would have been liable as a defaulter under 
Eule 3 of Tattersall's subscription room to be excluded from 
it, and also under Eule 50 of the Jockey Club would, on 
being reported by such committee as a defaulter, have been 
subject to various disqualifications under Eule 49 of the 
rules of racing as to entering and rimning horses. It does 
not appear from the report of the case that the defendant 
knew of the specific consequences that would ensue from the 
plaintiff's making default in payment of the bets. On 
behalf of the defendant it was contended (1) That the 
plaintiff's authority to bet was subject to an express con- 
dition that plaintiff should before the race inform defendant 
that he was ^'on/* (2) That anyhow such condition was 
implied by universal usage. (3) That the bets were wagering- 
contracts that the plaintiff had no authority to pay them, or 
that if he had such authority was revoked. The judgment 
of Hawkins, J,, proceeded on the following grounds: (1) 
He found as a fact that there was no such condition, either 
express or implied, as that contended for by defendant ; also 
that the bets had bond fide been made in accordance with 
the authority. (2) That wage ring-contracts being only 
void, and not illegal by 8 & 9 Vict., c. 109, the loser of the 
bet might lawfully either pay himself, or request somebody 
else to pay for him. (3) That such request might be 
express or implied, and he found as a fact that defendant, 
in giving authority to make the bets, also gave authority to 
pay them if lost. (4) Found, a« a fact, that defendant had 
not revoked this implied authority to pay. (5) Irrespective 
of the latter finding such authority was irrecoverable as 
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being an authority whioh plaintiff had an interest in carrying 
out ; as otherwise he would have incurred serious penalties 
as a defaulter. (6) That the plaintiff's case might also be 
put on the following ground: That if one man employs 
another to do a legal act, which, in the ordinary course of 
things, will involve the agent in obligations pecuniary or 
otherwise, a contract on the part of the employer to in- 
denmify his agent is implied by law .... and it 
signifies nothing that such obligation is not enforceable in a 
Court of Justice. (7) His lordship distinctly reserved the 
question as to how far these incidents would apply where 
the agent bets, not in his own name, but in that of his 
principal. 

The case has lately been decided by the Court of Appeal.^ 
BowEN and Fry, L.JJ., aflSrming the decision of 
Hawktns, J., Brett, M.R„ dissenting. The grounds upon 
which the Master of the Eolls bases his judgment are 
that, although an authority might imply an authority to 
pay, yet, as betting contracts were void, and as the only 
inconvenience to the agent consists in his being barred from 
pursuing a calling to which the law wholly objects, no 
promise could be implied that such authority should not be 
revoked. His lordship considered that as a matter of fact 
defendant had revoked plaintiff's authority to pay ; thus 
differing on that point from Hawkins, J. Bot^n, L.J., 
treats the whole question as an inference of fact. In his 
lordship's opinion, the only inference of fact proper to be 
drawn was that if the agent carried out his contract, and 
involved himself in a diflSculty, from which he could only 
escape by paying money, the defendant was to indemnify 
the plaintiff; further that the plaintiff had paid the bets by 
virtue of a contract between himself and his principal, that 
the latter should not revoke the original contract. 

His lordship therefore treats the matter somewhat differ- 
ently from Hawkins, J., for it will be observed that in the 
Court below, Hawkins, J., treats the implied authority to 

^ 49 L. T. n s., 102. It is not yet reported ii;i the other reports. 
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pay as an inference of fact; which was no doubt amply 
justified by the previous dealings between the parties, while 
he deals with the question of revocation of authority as a 
matter of law. 

However, perhaps the result of the authorities may be 
shortly expressed in the following way — (1) Authority to 
pay is implied in authority to bet, (a) where the agent lays 
the bet in his own name, (b) and where to the knowledge of 
the defendant non-payment of the bet would entail serious 
inconvenience to the agent. 

(2) That under such circumstances the authority to pay 
is irrevocable directly the bet has been made. 

But it would seem that the cases do not expressly decide 
how the law would stand in two cases. (1 ) Where the agent 
lays the bet, not in his own name, but in that of his principal, 
thus incurring no personal responsibility. (2) In cases 
where the principal instructs an agent who is not a profes- 
sional betting man or not (at any rate to the knowledge of 
the principal) in any other way connected with the turf so 
as to incur such penalties for default as the plaintiff in 
Bead. v. Anderson would have incurred. Would the risk of 
mere social obloquy give the agent such an interest in 
paying the bet, as to make the authority to pay irrevocable ? 
or supposing the agent belonged to a club, a fact which was 
unknown to the principal, by the rules of which the com- 
mittee were empowered to expel any of its members who 
failed to discharge debts of honour. It will be observed 
that in nearly all the cases alluded to above that the 
principal's knowledge, actual or implied, of the agent's 
responsibility, was the ground of inferring an authority to pay 
Agent's from the authority bet. Of course this question of revocation 

voSble^before ^^^ arises after the bet has been made, when the responsibility 
bet made. ^ of the agent has attached. There is no doubt as remarked by 

Hawkins, J., in Bead v. Anderson, that the agent's authority 
might have been revoked before the bet was made. 
? Where A question, however, may some day arise, as to whether 

*8:entha8 ^^ agent could recover from his principal in the event of 

cheque. 
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his having paid the lost bets by means of a cheque. There 
can be no doubt that this would be a cheque " deemed to 
have heea given for an illegal consideration " within 5 & 6 
William IV., c. 41. Now it is clear both on principle 
and from the remarks of Lindley J. in Thucker v. Hardy^ 
and of Hawkins J. in Read v. Anderson^ that an implied 
promise by a principal to indemnify an agent would not 
arise in the case of an illegal contract. Does then the fact 
of a cheque having been given by the agent (who has to act 
as the principal in the transaction) convert the wager into 
an illegal contract P It is submitted it would not ; that the 
statute, especially in conjunction with section 18 of 8 & 9 
Vict., c. 109, in eflfect, only makes the wager illegal as 
forming the consideration for the security, and not for all 
purposes — not so as to taint all the transactions connected 
with, or arising out, of it. 

II. The next class of cases to consider are those which 
deal with the interpretation of that part of section 18 of the 
Act in question, which provides that "no action shall be No action 
brought or maintained in any Court of Law or Equity, for jhaU be 

• f 1 ui 41,- 11 ^ + brought, etc. 

recovering any sum of money or valuable thing alleged to 
be won upon any wager, or which shall have been deposited 
in theTiands of any person to abide the event on which any 
wager shall have been made." 

Nearly all the questions which have arisen on this part 
of the section relate to the right of a party to a wager to 
recover his stakes from a stakeholder with whom both Right to re- 
parties have deposited their stakes. Such questions are of s^eholdOT. 
course entirely distinct from the right of the winner to 
recover the whole stakes from the stakeholder, as they 
usually occur when one party desires to repudiate the wager 
and brings his action before the stakeholder has paid over 
the money to the winner. 

Before the Statute 8 & 9 Vict., c. 109, some wagers were Cases before 
legal, some illegal. With respect to illegal wagers it seems luL^^*^^^ 
never to have been questioned, but that one party could at wagers, 
any time before th« money was paid over to the winner 
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revoke the authority of the stakeholder, and demand back 
his stakes. All the cases recognise the distinction between 
recovering stakes from a stakeholder and recovering on the 
wager itselF. And in Rastelow v. Jackson it seems to have 
been considered that where one of the parties to the wager 
considering himself to be the winner demanded the whole of 
the stakes from the stakeholder, whereas the other party 
had really been decided to be the winner, such demand was 
a sufficient revocation of the stakeholder's authority to pay 
his stake over to the winner. But this decision was doubted 
in Mearing v. Sellings^. 
Legal wagers. But with respect to wagers which were legal the decisions 

were not uniform. Thus in Eltham v. Kingsman^ it was 
held that where two parties to a wager had deposited two 
watches to abide the event of a wager, which was for the 
purposes of the case assumed to be a legal wager, either of 
the parties could, while the contract was executory, revoke 
the authority of the stakeholder and recover his watch in 
trover. The Court compared the authority of a stakeholder 
to that of an arbitrator which was clearly countermandable 
before he had given his decision. On the other hand in the 
later case of Emery v. Bichards^y where the plaintiff sued a 
stakeholder to recover his deposit on a legal foot-race (the 
sum deposited being under £10). Held that as the contract 
was not illegal under the Statutes of Charles II. and Anne, 
neither party could retract without the consent of the other. 
All such questions as to the right to recover a deposit from 
a stakeholder have since the passing of the Statute 8 and 9 
Yict., 0. 109, turned out on the construction of the words 
"no action shall be brought, etc." There is a long series of 
decisions to the eflPect that this provision only applies to 
actions brought by the winner of a wager either against a 

1 Rastelow v, Jackson, 8 B. & C, 225 ; Auhert v. Walshy 3 Taunt, 277 ; 
Smith V. £ickmore, 4 Taunt, 474 ; Howson v. Hancock, 8 T. R., 576 ; 
Robinson v. Mearns, 6 D. & R., 26 ; Bate v. Cartwright, 7 Price, 640. 

2 14 M. & W. See, too, Hodson v. Terrill, 1 Cr. & M., 797. 

3 1 B. & Aid., 683. 
* 14M. &W.,728. See, too, Mari/atY.Broderick,2U.&W. 369, where 

Parke B. doubts the right of one depositor in a legal horse-race to recover his 
stake. 
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stakeholder or against the loser to recover his winnings, and 
does not prevent either party from revoking the authority of 
-the stakeholder before the money is paid over to the winner, 
and suing to recover his stakes. 

In Varney v. Hickman}^ plaintiff and one Isaacs agreed 
to bet £20 on a race to be run between their respective 
horses, the stakes being deposited with defendant. Before 
the race the plaintiff declined the bet and demanded back 
his deposit. On behalf of defendant it was contended that it 
was an action within the meaning of the section. Maule, J., 
in giving judgment, discussed the effect of the part of the sec- 
tion. " The first part of the section," he says, " declares the 
contract to be null and void ; the second prevents the winner 
from bringing an action to recover the amount of the bet 
from the loser ; the third prevents the winner from suing 
the stakeholder. It certainly is true that the second branch is 
involved in the first, i.e, : if the section had stopped at the 
end of the first branch it would have followed that no action 
could be brought to enforce a contract so declared to be void. 
But I apprehend there is nothing unusual in an Act of Par- 
liament stating a legal consequence in this way. Then the 
third branch of the clause, it is said, will be idle and insen- 
sible unless there be given to it the further effect of pro- 
hibiting the parties from recovering their deposits from the 
stakeholder upon the repudiation of the illegal contract. 
• • . . But, I think, if the second branch of the clause 
be looked at, it is more consistent with the whole to treat 

the third as an exposition only of the first 

Although perhaps the third clause might have been omitted 
as well as the second, yet, the second being inserted, the third 
became necessary also. Looking therefore at the whole 
section, critically and grammatically, I am of opinion that it 
does not apply to an action like this, where a party seeks to 
recover his deposit from a stakeholder, upon a repudiation of 
the wager. Upon higher groimds also, I think that is the 
true construction of the Act. This cannot be considered as 

1 6 C. B., 271. 
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an action brought for recovering a sum of money alleged to 
won upon a wager ; nor do I think it is an action brought 
to recover a sum deposited in the hands of the defendant to. 
abide the event of a wager. As soon as the defendant 
received notice from the plaintiff that he declined to abide 
by the wager, the money ceased to be money deposited in 
the hands of the former to abide the event, and became 
money of the t)laintiflf in his hands without any good reason 
for detaining it." 

In Martin v. Hew8on^^\ierQ money had been deposited to 
abide the event of a cock-fight, it was held that the words 
" no action shall be brought," &c., did not apply where the 
original object of the deposit has been revoked by the 
depositor; and that (assuming cock-fighting to be illegal) 
either depositor could before the event revoke the stakeholder's 
authority and recover his stake. 

In Gatty v. Field ^ it was held that it was necessary to serve 
the stakeholder with a notice to determine his agency before 
bringing the action ; this would seem to followfrom the remarks 
of Maule, J., in Varney v. Hickman^ that the effect of the notice 
was to change the character of the deposit. So in Savage v. 
Madder^ to which allusion has been made above on another 
point ; to an action for money had and received the defendant 
pleaded {inter al.) : " That the money was deposited in the 
hands of the defendant to abide the event on which the 
wager was made and is claimed by the plaintiff as the 
winner of the said wager, and the plaintiff did not repu- 
diate the said wager or demand back his said money before 
the event of the said wager y The Court were unanimously 
of opinion that this was a good plea ; but from the form 
the plea assumed the case cannot be said to decide that one 
depositor can revoke the stakeholder's authority ; indeed an 
observation of Martin, B. (at p. 180), would seem to imply 
that section 18 prohibited all actions against the stake- 
holder at all. It only shows that, at any rate where the 
wager has not been repudiated, the money retains its 

1 10 Exch., 737. 2 9 Q. B., 431. 3 35 L. J. Exch., 178. 
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character of money deposited to abide the event. The plea, 
moreover, seems framed upon the assumption that the revo- 
cation must take place before the event and not merely before 
the money is paid over, as was also suggested in Martin v. 
Hewson, 

The great diflBculty in these cases seems to have arisen Relation of 
from the want of a proper understanding of the real relation J^^e^o^topg 
in which a stakeholder stands to persons who deposit money 
in his hands. This question was much discussed in Hampden 
V. Walsh} Plaintiff and "Walsh deposited £500 each with 
defendant, as stakeholder, on an agreement that if Walsh 
should by a certain date prove to the satisfaction of the 
defendant the truth of some scientific proposition, Walsh 
should receive the two sums deposited. Defendant decided 
in Walsh's favour. Plaintiff objected to the decision, and 
before the money was paid over to Walsh demanded repay- 
ment of his deposit from defendant. In spite of this 
notice defendant paid the whole to Walsh. Cockburn, 
C.J., in delivering judgment, alludes to this particular 
point, which had evidently been dealt with in argument : 
" We cannot concur in what is said in ^ Chitty on Contracts,' 
8th edition, p. 574, that * a stakeholder is the agent of both 
parties, or rather their trustee.' It may be true that he is 
the trustee of both parties in a certain sense, so that, if the 
event comes off and the authority to pay over the money by 
the depositor be not revoked, he may be bound to pay it 
over. But primarily he is the agent of the depositor, and 
can deal with the money deposited so long as his authority 
BubsistSr We should look upon the defendant merely as the 
agent of the plaintiff and as no longer justified in paying 
over the money when once his authority had been counter- 
manded." The Court held plaintiff entitled to recover, and 
the case seems to go one step further than previous cases on 
the statute in showing that the stakeholder's authority may 
be countermanded after, as well as before, the event has 
come off, as in Hastelow v. Jackson? 

1 1 Q. B. D., 189. 2 8 B. & C, 225. 



52 



THE LAW OF KETTIXG. 



The same view seems to have been taken of the matter by 
the Irish Courts.^ 

These decisions afterwards were supported, first by the 
Court of Exchequer Chambers, and next by the Pi ivy 
Council. In Diggle v. Higgs,^ plaintiff and A agreed to 
walk a match for £200 a side, that sum to be deposited by 
each with defendant. A was declared winner ; but before 
the money was paid over plaintiff gave notice to defendant 
not to pay to A. Defendant disregarded the notice and 
plaintiff sued to recover his stakes. The Court were unani- 
mous in upholding the authority of the previous decisions ; 
CocKBURN, C.J., however, who had in Hampden v. Wahh 
hinted a doubt as to the correctness of the authorities, here 
expressly intimates, that if the matter were res Integra, he 
would have thought that the woids of the statute precluded 
an action to recover even a deposit ; but that he was un- 
willing to disturb the law as settled. 

Br AM WELL, L.J., touching on the meaning of the words 
no action shall be brought,'* thinks that they are wholly 
superfluous and might have been left out. It will be 
remembered that Mauj,e, J., in Varney v. Hickman, looked 
upon them as a statement of a legal consequence, not strictly 
necessary, but intended by way of explanation of the results 
of the general enactment. It seems, however, not improbable 
that the words were inserted to prevent any question arising 
as to the right of the winner to recover from the stake- 
holder on a count for money received to his use, — a point 
which would have presented more difficulty than an action 
by the winner against the loser, and which might have been 
made a means of evading the Act, by doing through the 
interposition of a stakeholder what could not be done 
directly. It being thought advisable to provide for the one 
case, the other more obvious provision would be inserted for 
the sake of completeness. 

It will be unnecessary to refer to Trimble v. J?///,^ further 

^ Graham v. Thompson y Ir. R. 2 C. L., 64. 

2 2 Ex. Div.,422. 

3 5 App. Ca., 342. See also MacEltvaine y. Mercer, 9 Ir. Eop. C. L., 17. 
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than to say that the same point was decided in the same 
way.^ 

It seems, therefore, to be clearly settled law, subject only to 
reversal by the House of Lords, that a stakeholder holds each 
stake as agent for the depositor and that his authority may 
be determined in the same way as that of an ordinary agent — 

(1.) By express notice of revocation, as in all the cases Determina- 
quoted above. tion of stake- 

(2.) Where the objects for which the deposit was made authority. 
have, to the knowledge of the stakeholder, become impossible 
of performance. Thus in Carr v. Mattinaon,^ where stakes 
had been deposited with defendant to abide the event of a . 
horse-race between the plaintiflF and one C, the race to be 
decided by a person named as judge, on the day appointed 
did not appear and A's horse walked over the course, and 
was decided by the judge to be the winner. Plaintiff de- 
manded the whole of the stakes from the defendant, which 
defendant refused to pay except with the consent of C. 

Held^ that as soon as the race became impossible to the 
knowledge of defendant, he held the stake eo instanH as 
money had and received to the use of the defendant, the 
defendant's authority to pay the winner being thereby re- 
voked ; and that although plaintiff demanded the whole of 
the stakes as winner, yet that was a sufficient demand of his 
own stake, which defendant ought to have handed over. 
Per Lord Campbell, C.J., a demand was unnecessary in 
this case at all. 

(3.) Probably by the death of one of the depositors. Death of 
That is the general rule in ordinary transactions between P^ii^c^pal. 
principal and agent, that the authority of the agent is re- 
voked by the principal's death. This point occurred, but 
was not taken in Manning v. PurcelL^ Testator had 
deposited with two stakeholders a sum of money to abide 
the result of bets made by himself. It appeared from the 

^ The reader should refer to the ohservations at p. 31, where the view is 
expressed that the law relating to wagers applies to an ordinary horse-race for 
stakes. The result of this would be that the present observations as to the 
rights of depositors and stakeholders apply ajpo. 

2 28 L. J. Q. B., 126. ^ 1 D, M. k G., 65. 
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evidence that a bet is always " oflf '' on the death of one of 
the parties. On testator's death the stakeholders repaid the 
deposit to his administratrix. One question raised in the 
case was whether this deposit passed under a gift in the will 
of all testator's " money.*' The Court held that it did not, 
as although, according to Varney v. Hickman^ testator had 
power to revoke the stakeholders' authority, he had not in 
his lifetime exercised this right : therefore the deposit was 
in no sense his moneys, though since his death it had become 
part of his assets. The point was not taken that the prin- 
-cipal's death of itself revoked the stakeholders' authority, 
though that result seems to have been arrived at by means 
of the custom among betting men. But, as Lord Justice 
Bruce seems to imply, that if testator had before his death 
given notice to the stakeholders to return the deposit, it 
might then have been considered his money, it is not easy to 
see why the same result should not follow from a revocation 
by operation of law. 

(4.) As a general rule the authority of an agent (/.^., a bare 
authority not coupled with an interest) is revoked by the 
bankruptcy^ of the principal. Although there seems to be 
no express decision on the point, it seems probable that the 
same rule would apply in the case of a stakeholder where 
either of the depositors became bankrupt before the money 
was paid over to the winner. As the stakeholder is, accord- 
ing to Hampden v. Walsh^ merely the agent for each 
depositor, the safest plan for him to adopt on receiving 
notice of a depositor's bankruptcy would be to consider his 
authority as to that stake revoked, and repay it to the 
trustee in bankruptcy ; or perhaps he would be safe in 
paying it to the bankrupt himself, if the trustee had not 
intervened to claim it. 

It follows that, as a wager itself cannot be enforced, no 
action will lie to enforce a penalty for non-performance of a 
The plaintiflF on one side and the defendants on 



wager.^ 



^ See Markwick v. Sardinffham, 16 Ch. Div., 339. 

2 1 Q. B. D., 197. 

3 Irnin V. Osborne^ 6 Ir. Kep. C. L., 404. 
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the other agreed each to nominate a mare for a race, the 
party or parties nominating the winner to receive from the 
parties or party nominating the other mare the sum of 
£100 ; the party or parties who should make default in 
nominating a mare to pay a forfeit to the other side of £ 1 00. 
Defendants failed to cause^ their mare to run and plaintiff 
sued to recover £100 as penalty. 

Seldf that it could not be recovered, as the agreement was 
a mere wager. " If the agreement be legal there is no 
obstacle to prevent the recovery of the penalty for non- 
performance, but if illegal the penalty can no more be 
recovered than damages for non-performance.'** 

It would seem that where money has been deposited with Money 
one of the parties to a wager it cannot be recovered on a ^th^a book- 
repudiation of the wager. maker. 

Thus in Manning v. Purcell persons who had laid wagers 
with the testator had deposited with him the sums they had 
staked. Some of these bets were lost to the testator, and his 
executrix paid the winners the amoimts they had deposited 
and the amounts of their winnings. It was held that the 
executrix was not justified in paying either of these sums out 
of the estate, as they could not have been recovered from 
testator in his lifetime. 

It appears from this that if A goes to a bookmaker (dealing 
with him as a principal, and not as an agent), and backs a 
horse at 5 to 1, depositing the £1 with the bookmaker at the 
time, A cannot afterwards repudiate the wager and recover 
the £1 from A as he could if it had been deposited with a 
stakeholder. But it must be admitted that the point was 
scarcely argued. 

The case is also important as showing that, as a betting Executors 
debt cannot be legally recovered, an executor is not justified must uot pay 
in paying such a debt of his testator's and is guilty of a 
devastavit if he does. 

If it could have been proved in this case that the testator Money 
had kept a house " for the purpose of betting with persons re- ^q^x^^^^^^q^' 

1 See too Daintree v. Eutchimon, 10 M. & W. 85, on this point. ^^ ^ 17 Vict., 
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c. 119, can be sorting thereto," contrary to the Statute 16 & 17 Vict., c. 119, 
section 6. ^ ^^7 ^loney deposited with him on a bet could have been 

recovered from him or his executor by virtue of section 5, 
which provides that such deposits shall be deemed to be 
money paid for the use of the person making the same. 
Foreign Law. The insertion of the clause commencing with the words, 

" no action shall be brought," may, perhaps, have a practical 
significance in one case, where an action is brought in 
England on a wager-contract made in a foreign country 
where such contracts are enforceable. 

It will be sufficient for present purposes to state a few 
general rules which prevail in a case of what is called a 
conflict of laws : — 

(1 ) Where a contract contemplates any particular country 
as the place of performance, the contract is governed by the 
law of that country, the lex loci solutionis ; e,g,f the liability 
of the acceptor and indorser of a bill of exchange, drawn 
and accepted in Franco, but accepted payable in England, 
must be decided according to the law of England.^ 

Hobinson v. Bland ^ is an example of a bill accepted for 
gaming debts contracted abroad. Plaintiff sued on an 
acceptance given in France, payable in England, for money 
lost at play in France. The acceptor died before action 
brought. It appeared that the debt could only have been 
enforced in France by the marshals in a court of honour and 
not in the ordinary courts, and the only process ultimately 
available was personal attachment, which in the present case 
would have been impossible as the debtor was dead. So as 
the debt could not have been enforced in France, no action 
would lie here. According to English law the bill was void 
by the Statute of Anne. 

(2.) Where no special place of performance is named, the 
lex loci contractus prevails, that is, the law of the place where 
the contract is made ; or in the case of an executed contract, 

^ See Rouquette v. Overmann, L. R., 10 Q. B., 625. For fui-ther details 
and authorities reference maybe made to ** Story's Conflict of Laws,** or 
**Foote*8 International Jurisprudence.** 

* 2 Burr, 1077. See too 7Fi/nne t. CaUander, 1 Russ., 293. 
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where the transaction is carried out ; e,g,y monev advanced in 
France for the purposes of gaming is a transaction governed 
by French law.^ 

In Quarrier v. Colston^ a bill was filed by the personal 
representative of a deceased person to have an I U given 
to defendant by deceased delivered up to be cancelled, on the 
ground that it was given in respect of money won from 
deceased at cards, or lent to him for gaming purposes, while 
travelling on the Continent at Baden-Baden and other places 
in Germany. Judgment was given for the defendants, on 
the ground that it did not appear that the games were 
imlawful by the laws of the coimtry where the money was 
won. 

(3.) The formalities necessary for a contract must be 
decided by the law of the place where the contract is made. 

(4.) Questions of procedure are decided according to the 
law of the forum where the case is tried. 

In Leroux v. Brotcn^ it was decided the words in the 
4th section of the Statute of Frauds, which provide that " no 
action shall be brought'* upon certain contracts therein 
specified unless there be some memorandum of them in 
writing, refer to procedure only, and do not afiect the sub- 
stance of the contract ; consequently, where an action was 
brought in England on a verbal contract entered into in 
France, where no writing was required, but which by the 
4th section of the Statute of Frauds ought to have been in 
writing in England, it w as held that as the Statute of Frauds 
referred to procedure only, the law of England must prevail 
where the action was brought, and that the rule above-stated 
as to the formalities did not apply. 

It may bo, therefore, that the same words used in 8 & 9 ? Effect words 
Vict., c. 109, section 18, would have the same effect, viz., in ^^lot ^^^^*' 
preventing an action being brought in English Courts on a 
wager-contract entered into abroad in a country where they 
are legally enforceable. This, of course, would not apply to 

* See King v. Kempj 8 L. T. n.s., 265. 
» 1 Phil./l47. 
3 12 C. B., 801. 
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money lent for gaining purposes,^ which depends on 5 & 6 
William IV. and not on 8 & 9 Vict., c. 109. 

III. We now come to the last part of the section, commonly 
called the "Proviso," which says that "this enactment shall 
not be deemed to apply to any subscription or contribution, 
or agreement to subscribe or contribute for or towards any 
plate, prize, or sum of money to be awarded to the winner or 
winners of any lawful game, sport, pastime, or exercise." 

There are three series of questions on this proviso. 

I. As to what is " a subscription or contribution to a 
prize " ? 

II. As to when a person is " the winner ** within the 
statute ? 

III. What are lawful games, sports, &c. ? 

I. What is the meaning of a subscription or contribution 
to a prize ? 

In many of the cases the line is very fine between such 
subscription and a deposit of sweepstakes. In Bait^ v. 
Marriott,^ a foot-race was agreed upon between plaintiff and 
A for £10 a side, and each deposited £10 with the defendant 
as stakeholder. A was declared winner, but plaintiff dis- 
puted the decision and demanded back his stakes. The 
Court held that the provisions of 16 Oar. II. and 9 Anne 
relating to the question, were repealed by 8 & 9 Vict., 
0. 109 ; and that although the contract was in the nature of 
a wager, still the Act laid down no nile with respect to the 
number of subscribers necessary to form " a subscription to a 
prize." It made no difference between the case of two or 
fifty. They all intimated that their decision went farther 
than the Legislature intended to go — consequently, as a foot- 
race is a lawful game, and as one party who has paid money 
on a legal contract cannot recall it without the consent of the 
others, they held that the plaintiff could not recover his 
stake. 

If this case were good law, it would follow that the real 



1 Kififf V. Kemp^ 8 L. T, n.s., 256. 
3 5 0. B., 818. 
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test to be applied is, whether or not the money were deposited 
before the event came off in the hands of a stakeholder. 

But the decision was not regarded with much favour in 
the later case of Parsons v. Alexander} Plaintiff sued on an 
account stated for money which had been won at billiards. 
Defendant having, to start with, a few shillings in his pocket, 
played the plaintiff for a certain sum and lost. They then 
played again for "double or quits," and defendant was 
again unsuccessful. This was repeated until the defendant 
lost to the plaintiff about £65, for which he gave an I U. 
The Court, while intimating doubts as to the correctness of 
Batty V. Marriott^ distinguished the case before them on the 
ground that the parties had played entirely on credit, and 
had not, as in Batty v. Marriott^ deposited the stakes before 
the event came off. 

Per Erle, J. : " The distinction is between gaming and 
cases where a person either pays down a contribution to a 
stake, or holds himself forth as having contributed." Per 
Crampton, J. : '* This was an agreement, if you win, I pay 
you; if you lose, you pay. me" 

This distinction suggested by the Court of cases where the 
money is actually deposited by the parties who play, and 
cases where it is not, seems also to have occurred to Maulb, 
J., in Johnson v. Lansley :^ '* The 18th section seems to treat 
the money which is in a man's pocket at the time as the reason- 
able limit to which he may lawfully gamble." So, too, under 
the older statutes of Charles II. and Anne, as interpreted by 
Applegarth v. Colley, there was no objection to gaming so 
long as the stakes were prepaid. 

Some of ihe Court said that but for Batty v. Marriott^ 
they would have thought the proviso was confined to 
subscriptions by outside parties to a prize, and not 
to deposits by the players themselves. In Brown v. 
Overbury^ the plaintiff was a subscriber to a race. 
The stewards could not agree as to the winner. Plaintiff 
claimed that his horse had won, and brought an action 

» 1 Jut. U. S., 660. ^ 12 C. B., at p. 472. ^ 11 Exch., 715. 



60 THE LAW OF BETTIXG. 

against tlie stakeholder to recover the stakes, thereby sub- 
mitting the decision of the race to the jury. At the trial it 
was contended that he was, at all events, entitled to recover 
his own contribution. It was not even argued that this case 
was vrithin the "proviso " as a contribution to a prize. The 
Court held that as it had not been shown that it had become 
impossible to obtain the decision of the stewards, he could 
not call on the stakeholder to return his contribution. 

In Irtcin v. Oshome^^ plaintiff agreed with defendants that 
a match should he run between a mare, the property of M, 
and a mare, the property of the plaintiff; that the party who 
nominated the vrinner should receive from the party or 
parties nominating the other mare the sum of £100 ; and 
that if either party who nominated a mare should make 
default in causing such mare to run, he or they should pay 
the other party £100. The defendants made such default, 
and plaintiff sued for £100. The Court held that this was 
not within the proviso of the Statute ; there was " no sub- 
scription; no contribution; no deposit. This action has 
been brought, not for a contribution, but to recover a penalty. 
. . . . For the amount is not made up by a contribution 
or money deposited, and the winner had to depend on his 
good fortune in nominating the successful horse. . . The 
contract depended on an accidental circumstance, not on the 
running of a race.'* 

Per Crampton, J. : " If it be an ordinary wager it is 
unlawful ; all betting is disallowed, but an exception is mnde 
on what I may call a particular species of wagering, namely, 
a number of persons making a fund, the whole of which is 
to become the property of the successful party." 

It is clear thaf in this case the test of prepayment of stakes 
was adopted by the Court, following Batty v. Marriott 

In Crofton v. Colgan it seems to have been assumed that 
a subscription to a race by all the owners of the horses 
running, and a further sum added by the stewards of the 
race was within the proviso ; but the real dispute in this 

1 6 Ir. Rep. C. L., 404. 
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case was on the meaning of the term '* winner," which will 
be fully discussed hereafter. So the case is of no great value 
in laying down any test or principle for determining* what 
amoimts to " subscription " or " prize." 

In Coombes v. DibbUj^ plaintiff and defendant agreed to 
ride a race on their own horses, the winner to keep both 
horses as his own property. Held that this was not within 
the proviso, as there was in no sense a contribution to a 
prize. Neither party could be said to *' contribute " their 
horses if they won. Martin, B., however suggested that 
if a horse had been placed in the custody of a stakeholder 
before the race came off, that might have been in the nature 
of a contribution to a prize within the statute. 

So far the balance of authority seems to have been in 
favour of the decision in Batty v. Marriott and the test 
therein suggested, the only dicta to the contrary were the 
remarks made by some of the judges in Parsons v. Alexander. 

But the point has now been decided the other way by the 
Court of Appeal and by the Judicial Committee of the Privy 
Council, in two cases to which wo have alluded above on 
another point, viz., Biggie v. Higgs^ and Trimble v. Hill? 
In Biggie v. SiggSy in addition to the point decided above, 
it was contended for the defendant that the deposits were in 
the nature of a contribution to a prize ; but the Court held — 

(1.) That the agreement was a mere wager, in spite of 
the fact that the money was deposited with a stakeholder ; 

(2.) That the proviso in favour of subscription to a prize 
was only meant to apply to agreements which were not in the 
nature of wagers. Per Lord Cairns, L.C. : ** It is clear 
that there may be in scores of forms ' subscriptions or 
contributions ' towards a plate or prize without there being 
any wager, and I cannot read this proviso, which has a 
natural and intelligible meaning, in a different way, and one 
which would have the effect of neutralising the enactment. 
. . . . I read the proviso thus : * Provided that so long 

1 L. R., 1 Ex., 248. 

* 2 Ex. Div., 422; the facts are stated above, p. 52. ^ 5 ^pp. Oa. 342. 
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as there is a subscription which is not a wager, the second 
part of the section shall not apply.' " 

(3/) That the enactment avoiding wagers applied to all 

wagers, irrespective of the legality or illegality of the game. 

This case was afterwards followed by the Privy Council 

in Trimble v. Hill} 

Kesult of The foregoing cases do not leave the matter very clearly 

cases. settled. They afford a number of- illustrations of transactions 

which are not within the proviso as subscriptions to a prize ; 
and finally Diggle v. Higgs lays down the general rule that 
the proviso is not intended to apply to any case which is at 
all in the nature of a wager. But with the exception of the 
case of Crofton v. Colgan, they do not go far towards showing 
what is a subscription or contribution to a prize. It is 
obvious that the exact line of distinction between a wager 
and a prize is very difficult to draw. Diggle v. Higgs shows 
that a mere deposit of stakes to be awarded to the winner of 
a race between two persons is a wager and nothing more ; a 
decision that would seem to apply to the agreements in 
Sadler v. Smith^ and Dinea v. Wolfe? In both these cases 
the parties agreed to race, in one case a horse-race and in 
the other a scuUing-race, having previously deposited stakes 
with the stakeholder to be awarded to the winner, though 
in the latter cases the point did not arise, as in neither of 
those actions did the plaintiff show himself to be the winner. 
Thus the test suggested in Batty v. Marriott is completely 
rejected, viz., the distinction between cases where money is 
deposited before the event and cases where it is not. Another 
test, hinted by the Court in Parsons v. Alexander^ was 
between cases where the winnings are contributed by the 
competitors themselves, and where they are given by some 
outside person. If this be the true test, the result would be 
that many bond fide races would be placed simply on the 
footing of wagers,^ at' any rate so far as the right of the winner 



1 5 App. Ca., 342. « L. R., 4 Q. B., 214. 

8 L. K., 2 P. 0. Vide post p. 67. 

* Vid. sup. J p. 34, where this question is fully discussed. 
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to recover the stakes is concerned. Where the winnings 
consist of sums deposited and a sam added, the case of 
Applegarth v. Colley shows that a distinction can be drawn Distinction 
between the two ; the deposits might be in the nature of stekerand a 
money won at gaming and so not recoverable, while it was s^^di added. 
held that the " sum added " by some outside person was 
under any circumstances recoverable by the winner. It 
seems that that distinction exists under the present state 
of the law, and that strictly and technically speaking, the 
stakes deposited previously to a race are not recoverable ; 
though, no doubt, any sum of money contributed by a 
stranger would be a contribution to a prize within the 
proviso ; but for the present the matter must be admitted 
to be in a state of imcertainty. 

II. With respect to the term *' winner," some rather curious Meaning of 
points have been decided. In Crofton v. Colgan^ the parties *f™ 
subscribed £3 each in respect of their stakes, the stewards 
of the race subscribing £30. There were two prizes to be 
awarded. It was contended that this did not come within 
the proviso as a prize to be awarded to the winner, on the 
ground that the horse that came in second could not be 
considered a '* winner,'* and, therefore, as the whole sum was 
not to be awarded to the winner the statute did not apply. 2nd horse 
But the Court held (1) that the term ^' winner '' might apply ™ay ^e 
to a second horse as well as to a first ; and (2) that, apart 
from that objection, the mere fact that part of the stakes were 
not to go to the winner would not take the case out of the 
statute. 

Another point arose in Batson v. Newmn^ where a man 
called Hawkins wagered with the plaintiff that his, Hawkins', 
horse would trot eighteen miles in one hour. Hawkins and 
plaintiff deposited £50 each with defendant as stakeholder 
to abide the event. The referee decided in Hawkins' favour, 
but plaintiff, disputing the decision, gave notice to defendant 
to pay him back his stakes. Defendant disregarded the 
notice, and paid the whole to Hawkins. Plaintiff sued to 

» 10 Ir. Rep., C. L., 133. « i C. P. D.. 673. 
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There must^ recover his deposit. Held^ that the agreement was a mere 

wager ; there could be no winner in such a case as only one 

person was to do anything. In such a case there could be 

no " loser," and without a loser there can be no winner. It 

will be remembered that in Applegarth v. Colley the same 

view was taken as to the meaning of the term " winner of 

£10 " in the Statute of Anne, and the Court there held that 

a man could not be said to be a winner of £10 within the 

statute, unless there were a corresponding loser of the same 

sum. It would seem, too, that a person cannot be called a 

winner unless he either take some part himself in a com- 

Winner must petition or bo the owner of an animal engaged therein. Thus 

petitor^fche ^ I^^itie V. Osborne^ the plaintiff and defendants simply 

race, &c. nominated the winner of a race, the person who nominated 

the successful horse to have the stakes. Plaintiff nominated 
a horse not belonging to himself. Seld, that he could not be 
a winner of the race, as *' the contract depended on some 
accidental circumstance, not on the winning of a race." 
Disputes as to It is obvious that any person suing to recover stakes as 
the winner. ^^^^^^ ^^^ ^^^^ ^p^^ ^^ ^j^^ burthen of proving himself to 

be such. The determination of such a question will generally 
depend upon agreement or special conditions by which com- 
petitors agree to be bound. Thus, horse-races ere generally 
run either subject to the rules of the Jockey Club, or subject 
to specially advertised regulations. However, it may be 
taken that the winner is declared by the judge, all further 
questions or objections — as to, for instance, qualification — 
being decided by the stewards. 
The judge. With respect to the authority of the judge to declare the 

winner, the conditions upon which it is exerciseable must be 
strictly observed, and the same in the case of the arbitrators 
or umpires of other kinds of races. In the head note to 
Carr v. Mallimorfi it is stated the power of the judge of a 
horse-race to award the stakes to a winner does not arise 
until the race has been run ! This extraordinary point arose 
in the following way : the parties agreed on a race between 

1 5 Ir. Eep., C. L., 404. « 28 L. J., Q. B., 126. 
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their respective horses, naming both a starter and a judge, 
and fixing a particular hour on a certain day. The stakes 
were deposited with the defendant, to be handed over to the 
winner according to the decision of the judge. The parties 
made their appearance, but the starter did not turn up. One 
of the parties refused to run and the plaintiff walked over 
the course and was declared by the judge to be the winner. 
But the Court held that the presence of the starter was, by 
the agreement, a condition precedent to the race, and so to 
the judge's authority. There had been no starter and so no 
race ; consequently, the judge's authority to declare the 
plaintiff winner did not arise. The other point decided in 
this case as to recovering stakes has been noticed above. 

N.B. — This case by no means decides that an umpire 
never has power to award the stakes to a person whose 
horse has simply walked over the course. 

A somewhat similar point occurred in Smith v. Sadler^ ^'»»^* T: 
The plaintiff and K deposited stakes with the defendant 4 q. b., 214.' 
to abide the event of a sculling race between themselves, 
" to row according to the recognised rules of boat-racing." 
The decision of the referee to be final. It was proved in 
evidence that according to custom in a sculler's race 
between watermen the men start themselves, but in the 
event of either or both making a defiekult in starting, the 
referee was entitled to interfere. At the time appointed, a 
great difficulty took place in the men starting themselves. 
K complained to the referee, who told him to give notice 
to the plaintiff that if he did not start, K was to row 
over the course without him. K rowed over without 
giving plaintiff such notice. The referee, without further 
inquiry, ordered the stakes to be paid to K. Plaintiff sued 
to recover his deposit, thus disputing the decision of the 
referee. For the defendant {i.e. practically in favour of the 
referee's decision) it was argued — (I) That the referee was 
in the position of an arbitrator ; that therefore not even 
misconduct on his part could be pleaded in answer to an 

1 L. R , 4 Q. B., 214. See, too, Evans v. Pratt^ 3 M. & O. 

5 
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action on the award ; but the award must first be set aside ; 
(2) that the referee had virtually decided that there had 
been a proper start and a proper race, and that according to 
the authorities such decision was binding. The Court 
however held (1) That the cases as to setting aside the award 
did not apply because the jurisdiction of the referee had 
never arisen. The order he had given to K was conditional 
and K had not carried it out ; therefore the race had neveu 
been rowed and there was nothing for the referee to decide. 
(2) That elthongh primd facie it would be implied from the 
award of the stakes that there had been a proper start and a 
race, that inference had been rebutted by the evidence given 
at the trial. Therefore the referee never had authority to 
declare K the winner, and the plaintiff was entitled to re* 
cover his stake from defendants 
Decision of Wherever it is made part of the conditions of a horse-race 

that the decision of the stewards shall be final, it is not 
competent for any party to question their decision, and it 
seems that they are not in the same position as arbitrators. 
They are not boimd to hear the parties before deciding, they 
need not give a joint decision, they are not disqualified by 
having an interest in the race. Thus in the case of Benhow 
V. Jones^ the plaintiff was the owner of the horse that came 
in first, but the steward had previously decided without 
hearing him, that his horse was disqualified. The Court held 
that these circumstances did not prevent the decision being 
final. As Alderson, B., humorously expressed it, the next 
contention would be that the steward was bound to hear 
the parties on oath and counsel on both sides. In Parr v. 
Winteringham^ where the stewards gave separate decisions 
without consultation, it was held that this was sufficient. In 
Ellis V. Hopper^ a steward was held not to be disqualified by 
his having made a bet on the race. In Brown v. Overhury? 

■ 

^ The point was not taken in this case that the agreement was in the 
nature of a wager and the plaintiff therefore entitled to revoke the stake- 
holder's authority, but it will be obseryed that the defendant had paid 
over the money without receiving notice from Plaintiff. 

2 14 M. & W., 193. * 28 L. J., Exch., 1. 

8 28 L. J., Q. B. 6 11 Exch., 715. 
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where the stewards could not agree as to the winner, it 
was held that the exclusive right of the stewards to decide 
lasted until it had become impossible to obtain their decision. 

Again in Dines v. Woffe^ the facts were as follows. 
Agreement between plaintiff and A for a race between their 
respective horses for £500 aside, weight for age, to be run 
under Australian Jockey Club rules; £100 aside deposited 
with defendant as stakeholder, balance to be 'paid to 
defendant fourteen days before the race. According to the 
rules of the Jockey Club, the stakes ought previously to the 
race to have been paid over to the Treasurer of the Jockey 
Club, but plaintiff insisted on their being retained by 
defendant. A's horse won ; after the race, plaintiff, finding 
that A's horse had only been weighted as b, four-year-old, 
objected that he was a five-year-old. He wrote a letter to 
this effect to the stewards, objecting to A's horse being de- 
clared winner. By the rules of the Jockey Club, when the 
age or qualification of a horse was objected to, either before 
or after the running, the stewards should call for such 
evidence as they might require, and their decision was to be 
final. The stewards met to consider their decision and the 
plaintiff produced certificates as to the age of A's horse ; 
after the meeting had been several times adjourned, the 
plaintiff demanded another adjournment, which the stewards 
refused. They finally decided in favour of A's horse. The 
defendant paid over the money to A. It does not appear 
that the plaintiff had previously demanded his stakes 
back &om defendant. 

Plaintiff sued defendant for the whole of the stakes as 
winner of the race. He contended (1) that the rules of the 
Jockey Club had not been complied with, inasmuch as the 
stakes had not been deposited with the treasurer of the Club ; 
therefore the race had never been run according to agreement ; 
(2) that the stewards had not fairly decided the case, having 
refused his request for a farther adjournment.^ 

1 L. R., 2 P. 0. 280. 

2 The laws with regard to wagers in N. S. "Wales, if, indeed, they were 
in any way material to this case, seem to be a reproduction of 8 & 9 Vict., 
c. 109. Trimble v. Hilly 5 App. Ca. 342. 
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The jury awarded the plaintiff £500 (the amount of his 
own stakes) on the ground that the rules of the Jockey 
Club had not been complied with. The Supreme Court 
granted a new trial, and from this plaintiff appealed to the 
Privy Council. The judgment of the Privy Council was 
delivered by Lord Chelmsford. Plaintiff could not recover 
the whole of the stakes without a decision of the stewards 
that he 'was the winner. He could not recover even his 
own stakes back unless he had repudiated the agreement 
before the race was run {i.e.f run according to the agreement). 
The plaintiff could not maintain his objection that the agree- 
ment had not been complied with, as he himself had con- 
sented to the money remaining in the stakeholder's hands 
instead of being paid over to the treasurer ; further, that 
plaintiff in writing to the stewards was really claiming the 
benefit of the rules, and could not therefore be heard to say 
that the race was not run under them. Held^ also, that the 
stewards had acted bona fide, and that according to the rules 
there was no appeal from their decision. 

In JKewcomen v. Lynch} it was held, where the rules of a 
race provide that the decision of the stewards should be 
final, that applies to questions of construction of the rule§ 
of the race, as well as to questions of fact. 

But where the agreement does not contemplate any special 
method of deciding disputes, the Court will construe it. If 
necessary, parol evidence will be admitted to explain con- 
ventional or sporting terms. 

Thus, in Hussey v. Crickett? evidence was admitted to 
explain the term ^^ Bump and dozen." In Evans v. Pratt^ it 
was explained that an agreement for a steeplechase '* across 
country " meant a course over all obstructions, and pro- 
hibited going through open gates. 

In Daintree v. Hutchinsim^ there was an agreement between 
plaintiff and defendant for a dog match to be run on the 
Wednesday during the Newmarket February Meeting, 1841, 



1 Ir. Rep., 10 C. L., 248. 
» 3 Camp. 



» 3 M. & G., 769. 
* 10 M. & W., 86. 
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p.p. Plaintiff was member of tlie Newmarket Club, but 
defendant was not. By the rules of this club, the February 
Meeting was fixed at the previous November Meeting, for 
a certain date, weather permitting. On the day of the 
meeting there was a hard frost, and the club adjourned to 
another day, weather permitting. The meeting had again 
to be put off to a subsequent Tuesday. On the Wednesday 
after that the plaintiff appeared, ready to run the race, but 
defendant did not turn up. Defendant contended that the 
agreement meant the Wednesday in the week originally 
fixed for the Newmarket Meeting. But the Court held 
that the rules of the club was admissible to show that the 
meeting was what Baron Parke called a *' moveable feast,*' 
and that the true construction was that the race should 
come off on the Wednesday in any week in which the 
meeting should actually take place. Heldy also, that parol 
evidence was admissible to explain that the letters P.P. 
meant that the parties were either to run the match or 
forfeit the stakes. 

As to the construction of the term *^ gentieman rider," see "Gentleman 

rider '' 

Walmsley v. Mathews (3 M. & G., 133). 

III. What are " lawful games, sports, or pastimes or Games and 
exercises " within the Act P Sel'ct^*^'' 

The question can be best answered by showing what games 
are unlawful either at Common Law or by statute. Some have 
a history. Thus horse-racing was for a long time subjected to Horse-racing, 
considerable restriction. It will be remembered that by the 
Statute of Anne, section 5, it was made penal to win any 
sum over £10 at any one time, by means of gaming. It 
was always understood that horse-racing, which was expressly 
mentioned in the Statute of Charles II., was a game within 
the Statute of Anne, the games in both statics being the 
same.^ The result was, as is shown in Evans v. Tratt^ that 
a horse-race for a prize of over £10 was held to be illegal. 
Curiously enough, in Applegarth v. Colleyj an entirely 

I See Blaxton v. Py$, 2 Wils., 309 ; AppUgarth v. Colleyy 10 M. & W., 728. 

a 3 M. & G., 768. 



70 THE LAW OF BETTING. 

different construction was put upon those statutes by the 
Court of Exchequer ; it being there hold that the statutes 
did not affect a case (1) where the stakes were deposited 
with a stakeholder before the race was run, the statutes 
aiming at gaming on credit and " contracts for the payment 
of money won at gaming ;" (2) where the stakes were 
made up of subscriptions under the value of £10, the term 
winner of £10 only contemplating a case where there was a 
corresponding loser of that sum. However, by the time that 
this case was decided, all restrictions on horse-racing had 
been wiped off the statute books : so that this more lenient 
construction of the earlier prohibitive statutes came rather 
late. 

The inunediate result of the statutes was that a large 
number of races were started for small prizes under £10, 
so as not to infringe the Act, a practice which tended to 
deteriorate rather than improve the breed of horses. To 

13 Geo. II., remedy this the Statute 13 George II., c. 19, was passed, 

f. 19. which prohibited any horse-race being run except at New- 

market or Blackhambleton in Yorkshire, for any prize of 
less value than £50. It also prescribed some arbitrary 
regulations as to the weights which horses of certain age 
should carry. The object, of course, of this statute was to 
prevent horse-races being run where the . prize was not 
suflBciently remunerative to encourage the improvement in 

18 Geo. II., the breed. The Statute 18 George II., c. 34, repealed so 

much of the previous statute as related to the carrying of 
weights, but the other provisions of 13 George II., c. 19, 
which restricted the practice of horse-racing, remained in 

3 & 4 Vict., force until the passing of 3 & 4 Vict., c. 35. By this statute 

all the enactments of 13 George II., c. 19, relating to horse- 

Evansv. Pratt, racing, were repealed. In Evans v. Pratt^ a question was 

raised as to the exact effect or result of this statute. The 
plaintiff sued to recover the stakes of a steeplechase " across 
country," of which he had been declared winner. The main 
point was whether such a steeplechase for a prize of more 

1 3 M. k G., 765. 
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than £10 was within the Statutes of Charles II. and Anne. It 
was argued on the one hand, thsjt by the repeal of the earlier 
Statute of George II., without mentioning the Statutes of 
Charles II. and Anne, the law as it existed under the latter, 
was "virtually restored, and, therefore, that a race for £10 
was illegal. On the other hand, it was contended that the 
restrictions on horse-racing contained in the Statutes of 
Charles II. and Anne were repealed by 13 George II., c. 19, 
which substituted other provisions ; and that the repeal of 
the latter statute had given " a new charter to horse- 
racing." The Court held that the Statute 3 & 4 Vict., c. 36, 
had legalized all horse-racing, and that steeplechases were AU hovse- 
included in that term. ^f °^^^ 

The only restriction in modem times to which horse- 42 & 43 Vict., 
racing: has been subiected is in ihe case of races within ten ^* ^®* ^orae- 

o J ^ , races near 

miles of London, the increase of which had been productive London 
of great inconvenience. Snoe * 

By 42 & 43 Vict., c. 18, it is provided— 

By section 1, a horse-race is in substance defined to be any 
competition between horses, or any race against time for any 
prize or any wager in respect of any such horse, at which 
more than 20 persons shall be present. 

Section 2 makes all horse-races within 10 miles from Charing 
Cross unlawful unless licensed. 

Sections 3 and 4 prescribe the method of obtaining such 
license. 

Section 5 inflicts a penalty of £10 or two months on any 
person taking part in such unlicensed horse-race. 

Section 6 inflicts a penalty of from £5 to £25 on owner 
or occupier of ground where such race takes place. 

Section 7 makes any horse-race contrary to the Act a 
common nuisance. 

Cock-fighting seems to have been illegal at Common Law. 
In "Bacon's Abridgment" it is stated that an information would 
lie at Common Law for using the game of cock-fighting. In 
Squtera v. Waiskin, Lord Ellenboroxjgh described it "a bar- 
barous diversion not to be encouraged in a Court of Justice. 
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I believe that cnieltj to these animals in throwing at them 
forms part Of the dehortatorj charge of judges to grand 
juries." It was forbidden in the metropolis by 2 & 3 Vict., 
a 47, section 47, under a penalty of £5, and by 12 & 13 
Vict., c. 92, the same pensJty is inflicted for keeping or using 
any '* place " for the purpose of fighting or baiting any bull, 
bear, badger, dog, cock, or other animal. But these Acts^ 
only apply to a place kept for the purpose. A case was 
lately noticed in the newspapers of a cock-fight having taken 
place on board a ship out at sea, and the question was suggested 
whether this could be a '^ place '' within the Act. It should 
be remembered that the Statute 4 George IV., c. 60, defines 
the word '* place " in previous statutes as including places 
*' on land or water." 

Billiards is a perfectly lawful game,^ except that the keep- 
ing of public tables is subject to restrictions. By 8 & 9 
Vict., c. 109, sections 11 and 13, it is necessary for the keeper 
of any public house, or any person setting up a public table, 
to take out a license for the same. It is made penal to allow 
playing on such table between the hours of I a.m. and 
8 p.m., or in the case of a licensed victualler's at any time 
when his premises may not be open for the sale of intoxicating 
liquors. However, a subsequent statute 37 & 38 Vict., c. 49, 
section 10, empowered licensed victuallers to sell liquor at 
any time to persons residing on their premises, but it has been 
held that that does not authorise the playing of billiards 
except at the times mentioned in the previous statute ; it 
was, the Court said, a casus omissus in the statute'. So of 
course games played on public tables at other than the 
authorised hours are not within section 18 of 8 & 9 Vict., 
c. 109. 

Lotteries are illegal, as will be explained in a fature part 
of this work. 

By 12 George II., c. 28, section 2, ace of hearts, pharaohj 



* Morley v. GreenhaJgh, 32 L. J. M. C, 93. 

* See Para<ma v. Alexander^ 1 Jur. N. S., 660, 
» Ovenden v. Raymond, 34 L. T. N. S., 199. 
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basaeit, and hazard} are declared to be illegal games, to which 
list 13 G-ecrge 11.^ c. 19, section 19, has added the games of 
paamge and any game with one or more dice or instrument 
in the nature of dice with one or more figures or numbers 
thereon, except backgammon. 

18 George II., o. 34, provides that no person shall keep 
any house or place for playing roulet or roly-poly or any 
gome with ca rds or dice prohibited by law. 

A number of games were made imlawful by a statute 33 33 Henry 
Henry VIII., c 9, on the ground that they diverted people's ^^^'* ^' ^• 
attention from the pursuit of archery. Among these were 
bowling f coyting^ tennis^ when played by artificers and appren- 
tices ; and all persons were boimd, imder penalty of 6s. 8d., 
to provide themselves with bow and arrow. But these 
provisions of the statute were repealed by section 1, 8 & 9 
Vict., 0. 109. 

Dominoes has been held to be a lawful game.^ 

The subject of unlawful games will be more fully treated 
in the chapter on Gaming-Houses,^ 

All the statutes against unlawful games contain exceptions Exception 
in favour of royal palaces during the actual residence of the ^favour of 

Sovereign. Palaces. 

As to what constitutes a royal palace see Coombe v. 
De la Bere (22 Ch. Div. 316) and cases therein quoted- 

1 As to hazard, see McKinnell v. Bohintonf 3 M. & W. 

» R. y. Ashton, 22 L. J. M. C, 1. 

^ See particularly the account of the Park Club Case {post p. 180.) 
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CHAPTEK 11. 

TRANSACTIONS ON THE STOCK EXCHANGE. 

It has been deemed advisable to treat of transactions on the 
Stock Exchange under a separate heading: not that they are, 
in the main, subject to different statutory provisions ; but as 
the facts in these cases are of a very special character and to 
a great extent stand on common ground, it will probably 
facilitate reference if they are all grouped together instead of 
being scattered over the rest of the work. 

It will be remembered that wagering transactions of this 
description were not touched by the earlier statutes of Charles 
II. and Anne, which applied solely to games and pastimes. 
So that imtil the passing of the statute we are about to men- 
tion, time-bargains, as they have been called, were not only 
lawful but were enforceable by action. 

7 Geo.II.,c.8. The earliest statute on this subject was 7 George II., c. 8, 
oonmionly called Barnard's Act, which provided — " That all 
contracts or agreements upon which any premium should be 
paid for liberty to put upon, or to deliver, receive, accept, 
or refuse any public or joint-stock or public securities what- 
soever .... and all wagers and contracts in the nature of 
wagers, and all contracts in the nature of puts and refusals 
relating to the then present or future value of any such stock 
or securities as aforesaid, shall be null and void.'' The statute 
also inflicted penalties both for entering into such contracts 
and for making payments in respect thereof. 

Statute only The statute only applied to English public stocks, and not 

publicliiffliBh ^^ foreign stocks nor to shares in companies.^ 

Blocks. It also made the contracts and compounding for differences 

1 Wells V. Porter, 3 M. & W., 722; Zf/ne v. Sies/ieM, 1 H. & N., 278; 
Williams v. Trpe, 23 L. J. Ch., 860. 
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not merely void but illegal. Thus in Cannan v. Bryce it 
was held that money lent for the purpose of compounding 
such differences could not be recovered. But in Tkkney v. 
ReynonB^ where a bond was given to repay money advanced 
by plaintiff i o settle for differences, it was held that the bond 
was good.^ 

The case of Nicholson v. Gooch? was an important case NichoUon v. 
under this statute, and also seems to have some bearing on ^\^^^ ' 
Stock Exchange transactions at the present day. 

The bankrupt Lodge was a member of the Stock Exchange 
and the defendant was the official assignee of that body. By 
the rules of the Stock Exchange every member unable to 
fulfil his engagements was declared a defaulter, and all mem- 
bers indebted to him in respect of Stock Exchange transactions 
were to pay their debts to official assignees appointed by the 
Stock Exchange, whose duty it was to distribute the money 
received rateably among his Stock Exchange creditors. On 
1 1th November, Lodge wrote to the secretary to say he 
could not meet his engagements, and large sums were paid 
to defendant by members who where his debtors. On 23rd 
November a petition in bankruptcy was presented against 
Lodge ; on the 31st, Lodge was adjudicated bankrupt. The 
plaintiffs were Lodge's assignees in bankruptcy. It seemed 
from the evidence that according to the customary way of 
dealing, speculative transactions and genuine sales were so 
mixed up, that it was impossible to separate the two ; but the 
jury foimd that the majority of the transactions were specu- 
lative and the parties merely intended to settle differences. 
It seemed that the method of settling these differences was 
for the members on the accoimt day to set off the amount of 
stock which they had respectively agreed to buy and sell, 
and by a fictitious bargain for the sale at the price of the day 
of as much stock as would cover the balance, and then settle 
by paying the difference in the price. The plaintiff sued 

1 4 Burr, 2070. 

2 3 B. & Aid., 179; compare Mortimer v. MacCallan, 6 M. & W., 68, 
where the stock was actuaUy delivered to the vendor. 

3 5 E. & B., 999. 
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defendant for the moneys they had received from Lodge's 
debtors. The Court drew an inference of fact that they were 
all contracts for differences only. Heldj that the settling of 
differences without actual deUvery of stock was, so far as the 
public stock was concerned, illegal by section 5 of Barnard's 
Act. That money paid to defendant in pursuance of this 
illegal arrangement, and forming the fund sought to be 
recovered, could not be recovered, as it could not form part of 
Lodge's estate.^ Therefore the assignees had no title to it. 

It had been attempted on the plaintiff's behalf to apply 
the doctrine of Tennant v. Elliott, and so prevent the 
defendant from setting up the illegality against them.^ But 
the Court held that this did not apply, because defendant 
received the money, not as agent for Lodge or for his use, but 
on an implied mandate to distribute it according to the 
rules of the Stock Exchange. 

Crampton, J., distinguished the receipt of money for 
differences on public stock which was illegal, and on ordinary 
shares which were not within the statute. In the latter case 
the doctrine of Tennant v. Elliott might have applied if 
defendant had received the money as Lodge's agent, and 
subject to his disposal. But the receipt seems to have been 
under an adverse claim by virtue of the Stock Exchange 
rules rather than as agent of the bankrupt. 

Of course to a great extent the importance of this case 
was diminished by the Statute 23 & 24 Vict., c. by 
which Barnard's Act was repealed. At the same time it 
seems still of importance as showing the position of 
the official assignee of the Stock Exchange, t.^., the 
agent of the Stock Exchange, to distribute the money 
according to their rules; the defaulter, as a member 
of that body, binding himself to authorise the money in the 
event of his default to be paid to the Stock Exchange or 
their agent. 

^ The Act provided that money paid to settle differences could be re- 
covered back by an Action, sect. 6. 

' 1 B. & P., 3 — viz., that an agent cannot set up the illegality of a 
transaction in answer to the principars claim for an account. 
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A late case bearing on this topic, and to a great extent Ex parte 
confirming the views of Crampton, J., in Nicholson v. ^^(^'p, 
Ooochf is that of ex parte Grant re Plumblt/,^ Plumbly 
declared himself a defaulter and on the same day presented 
his petition in bankruptcy. By virtue of his being a 
defaulter the official assignee, as stated above, became entitled 
to receive money due to him for diflferences. An injimction 
was obtained in bankruptcy against the official assignee, 
against receiving and collecting such debts, and an order to 
pay all sums that he had received to the trustee in bank* 
ruptby. Against this order the official assignee appealed. 

The evidence chiefly consisted of affidavits filed by leading 
members of the Stock Exchange, Some points in these 
affidavits call for special notice. 

(1.) That contracts on the Stock Exchange are never for 
payment of differences, but are real transactions for 
cash . . . contemplating transfer or delivery of the 
stocks, &c. The transfer and payment can only be rendered 
unnecessary by a new and equally real bargain, on the one 
part to accept and pay for on the same day, and on the 
other part to transfer or deliver^ an equivalent amount of the 
same stocks, &c. 

(2.) Members having bargains open in stocks and shares 
which the defaulter has contracted either to take or deliver^ 
but which contracts he breaks by his default, pay to the 
official assignee the difference in value of the stocks, &o., as 
determined by the prices fixed by the official assignee, at the 
time of such default, when the change in price is against 
such members ; and on the other hand become entitled to 
claim against the fund so created in the hands of the official 
assignee for any such differences when in their favour. 

(3.) The defaulter cannot claim differences on damages in 
respect of contracts which he has broken by his default, nor 
can he claim the moneys payable as differences under the 
rules to the official assignee. 

(4.) Had Plumbly not become a defaulter nor a 

i 13 Ch. D., 667. 
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liquidating debtor, and had all the contracts been duly 
performed by him, none of the diflPerences received by the 
oflScial assignee would have found their way into Plumbly's 
possession. In payment of differences, bank notes and cash 
do not pass and cannot be demanded. All payments on 
account of differences must be by crossed cheques on a 
clearing house banker, and the whole of the differences which 
a member is entitled to pay or liable to receive on each 
account day must all pass through the Clearing House 
together. If the balance is in his favour, he receives only the 
difference ; otherwise, the general balance of all his dealings 
goes to his debit through the operation of the bankers' 
clearing. The credit differences of each member are thus 
directly hypothecated for the payment of his debit differences. 
The reader is referred generally to the affidavits in the 
case, which are set out in extenso in the report ; but the 
above will be sufficient to render the judgment intelligible. 
Held (1) that the official assignee received the moneys by a title 
adverse to the trustee, who on that account could not claim 
them as received to his use. (2) The fond claimed was 
an entirely artificial fund, created by the rules of the Stock 
Exchange : if the contracts were winning ones, the trustee 
could not have enforced them at law, as the defaulter had 
shown his incapacity to perform the contracts himself : so 
that the differences could never have been payable to the 
trustee who was now claiming them. (3) That the trustee could 
not take advantage of those rules, to which alone the fimd 
owed its existence, and claim the moneys, without also com- 
plying \* ith them with respect to the distribution ; i.e.y he 
could not claim for distribution among the general body of 
creditors. James, L.J., put the case on a more general 
ground. If A owes money which is claimed by B and 0, 
and he pays B, cannot sue B ; but payment does not 
discharge A, if wrongfiil. 

The case shortly seems to come to this: — ''Differences " are 
payable simply by the rules of the Stock Exchange, and not 
as a matter of contract between two parties ; being payable 
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to the official assignee by virtue of those rules, the fund 
thereby created in his hands must be subject to the same 
rules. That the official assignee receives these differences in 
his own right and not to the use of the defaulter's trustee in 
bankruptcy. 

It seems, then, that even if bargains for " differences " were 
known on the Stock Exchange (which it appears they are 
not), the rights of the official assignee with respect to them 
as against the trustee in bankruptcy would be governed by 
the above case, as he could only receive them under the 
rules, and not as a legal debt. The two cases seem to a great Nicholson v. 
extent to stand on common ground, though the former was ^^^^.^^ 
not cited in argument in the latter. In both it was held compaxed. 
that the title of the official assignee was adverse to that of 
the trustee in bankruptcy, so that the former could in no 
sense be considered his agent. In both the ratio of the 
decision was that the fund was entirely artificial and owed 
its existence to the- Stock Exchange rules, as the moneys 
which formed the funds were irrecoverable at law. They 
were irrecoverable in Nichohon v, Qooch on the ground that 
the payments were in pursuance of illegal or void contracts ; 
and in Plumbly's case there was the additional reason pointed 
out that as he by his default was incapable of performing his 
part of the contract, he could not enforce it himself. 

The next statutory provision concerning this class of s & 9 Vict., 
cases is contained in the statute we have discussed above, c. 109. 
declaring all wager-contracts to be void. The question of 
the application of this statute to Stock Exchange trans- 
actions, depends upon how far such transactions are in the 
nature of wagers. 

The Courts have more than once been called upon to adjudi- Contracts for 
cate upon what have been supposed to be contracts for the TO™®^* ^^ 

* , . . duiereiices. 

payment of " differences," that is the difference between the 
present and the future price of stock. Contracts of this sort 
have been called *' time bargains " ; a phrase we shall avoid, 
as it seems to be used in more senses than one. An instance 
of such a contract, or rather of a contract which the jury 
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found to be of this nature, is to be found in Grizetoood y, 
Blane} It will be seen that the bargain as the jury found 
the facts took the form of two collateral bargains, the result 
of which was that differences only passed between the parties. 

The bargain was that plaintiff should purchase of defendant, 
and defendant should sell to plaintiff a certain number of 
shares in certain companies at a specified price. The said 
shares rose in price. The parties then entered into a second 
agreement to rescind the former one, and that defendant should 
buy of plaintiff the same number of similar shares at such 
increased prices, and that defendant should merely pay the 
plaintiff the difference between the two prices. 

Defendant pleaded generally that the contracts were void 
under the statute, which plea was held bad, for not stating 
the facts which brought the case within the statute. 

The case went to trial on issues of facts raised in the 
pleadings — that the contract was by way of wagering on the 
price of the shares, and was merely colourable ; that it never 
was intended that the said shares should be bought and sold, 
but was a mere wager. 

The plaintiff was a stock jobber ; and the defendant had 
dealt with plaintiff through his broker. Evidence was given 
to show the former course of dealing between parties, that 
no shares ever passed, but the parties merely settied dif- 
ferences. 

Jervis, O.J., directed the jury that if at the time of 
making the first contract the intention of the parties, as 
understood by both of them, was neither to purchase nor 
sell the shares, but only to settle differences, then the trans- 
action was void under the statute. 

The Court held that this ruling was right. The jury 
found that it was a mere gambling transaction — t.a., 
that it was the intention of the parties at the time that 
there should be no actual acceptance or delivery of the 
shares. 

This finding of the jury upon the facts of this case have 



» 11 C. B., 526. 
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been questioned in later cases, probably through the Courts 
'being in possession of more complete information as to the 
true nature of transactions on the Stock Exchange. Thus 
Bbamwell, L. J., in Marten v. GibbonSy^ and Brett, L.J., in 
Thacker v, Hardt/^^ both express their doubts, as to the 
correctness of the view the jury took of the facts. The cage 
had one peculiar feature, viz., that it was an action by a 
jobber against the principal on transactions affected through 
a broker, and as evidence was given of a long course of 
dealing between the parties, there may have been special 
circumstances in the case. It is remarkable that in Cooper 
V. NieP the jury there found that the contract was simply 
for the payment of .diflferences ; but again Brett, L, J., in 
Thacker v. Hardy^, says he could see no evidence of it. 

In the former case the broker became insolvent, and his 
trustee sued the defendant for indemmty in respect of the 
claims of the jobbers. But as the jury found that the 
contracts were mere wagers, the jobbers could not claim in 
respect thereof against the estate of the broker, and, being 
insolvent, payment could not be enforced against him by the 
rules of the Stock Exchange. 

From the cases to which we are about to refer it 
would appear that in point of fact transactions on the Stock 
Exchange never do take the form of contracts for the mere 
payment of differences. Thus in Thacker v. Hardy ^ from a contracts for 
remark in Ltndley, J.'s judgment at (p, 689), it seems to ^?®^®^^j®® 
have been stated by witnesses that time-bargains are known on 
unknown on the Stock Exchange. The real nature of the l^^^^^^nffe 
agreement in that case was found by Lindley, J., to have jif^ackerY. 
been as follows : — (1) .That defendant was a. speculator and Sardy, 
employed plaintiff, a stock broker, to speculate for him on the 
Stock : Exchange. (2) Defendant knew that in order to do 
so pMntiff would have to enter into contracts to buy or sell 
stocks, &c., and, to protect himself, to m^e other contracts 

1 33 L. T., n; 8., at p. 663. ' * 4 Q. B. D., at p. 695. 

* W. N. C, 1 June, 1878. See, too, Barry v. Crotskey, 2 J. & H., 1 
where this test was adopted. 

* At p. 694. » 4 Q. B. D., 685. 
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to sell or buy respectively. (3) PlaintiflF knew, as was the 
fact, that defendant never intended to accept or make actual 
delivery of the stocks^ &o., bought or sold for him. (4) That 
defendant took the risk of having to accept or deliver, &o., 
hoping that plaintiff would be able so to arrange matters 
that nothing but differences would be payable to or by 
defendant. (5) That otherwise defendant would be unable 
to pay for what was bought or deliver what was sold. 

Plaintiff brought an action for indemnity for what he had 

been called upon to pay in respect of these transactions. 

A case This was a case it will be noticed turning on dealings 

broker and between a broker and a member of the outside public, and 

principal, so differed from Grizewood v. Blane. The judgment of 

LiNDLEY, J., decided the following points : — 

(1.) That agreements between buyers and sellers of stock 
to pay differences are gaming contracts within 8 & 9 Vict., 
c. 109, 8. 18. 

(2.) That that section of the statute only affects the 
contract which constitutes the wager. . In this case plaintiff 
was bound to enter into the contract himself as principal. 
The contract between himself and the real principal was not 
a wager-contract, but an implied contract of indemnity. 

(3.) That an agent is entitled to be indenmified against 
all liabilities incurred on behalf of his principal, unless such 
were illegal. 

(4.) That the statute made gaming transactions void, and 
not illegal. 

(5.) It had been argued that such gambling transactions 
were illegal at Common Law on the ground of public policy, 
relying on Lord Tenterden's opinion in Bryan v. Lewis. 
But this was overruled in Huhhlethwaite v. M^Morrine} 
Besides, it had required a special Act of Parliament to make 
gambling in the funds illegal, and that Act was repealed 
by 23 & 24 Vict, c. 28. 

(6.) He did not infer as a fact that this contract was a 
contract for differences. The real nature of the transaction 
is stated above. 

» 6 M. & W., 426. 
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It will be seen, therefore, that the judgment treats of the 
case from two points of view: first, granted the main contract 
were in the nature of a wager. HeMj in this case, that 
according to previous authorities, the right of an agent to be 
indemnified was not affected. Second, that as a matter of 
fact, there was no wagering in the transaction at all, so that 
8 & 9 Vict., c 109, did not affect the question. 

The case was taken up to the Court of Appeal, whf^re the 
view taken by Lindley, J., as to the facts was confirmed ; 
consequently it became unnecessary to consider the appli- 
cation of the statute to the case. 

BramweTiL, L.J., said he would assume that the broker 
might by the terms of the bargain be called upon to resell 
the stock, so that the principal would only have to pay 
differences. That would not infringe the statute as a 
gaming contract, for the principal might at any time elect 
to take the stock and hold it as an investment . . . also the 
broker might be unable to sell, if, for instance he had bought 
shares in an insolvent bank. There is no wagering in a 
transaction of that kind — the broker has no interest in the 
stock — it does not matter to him whether the market rises 
or falls ; but when a transaction comes within the statute 
against gaming and wagering, the result of it does affect 
both parties. 

In ex parte Rogers^ the facts seem to have been sub- Ex parte 
fltantially the same. A stock broker named Evans issued a ^^*' 
debtor's summons against Eogers in respect of money due 
to Evans on the purchase and sale of stocks and shares on 
Rogers' behalf, and for commission, and for money paid by 
Evans for carrying over^ a portion of the said stocks and 
shares. The contracts were made by E^ans, subject to the 
rules of the Stock Exchange, according to which Evans had 
to deal as principal as between himself and the jobbers. It 
was understood between Evans and Rogers that the latter 
was only buying for the rise and never intended to accept 
delivery, but meant to sell them again before the ne3tt 

' 15 Ch. Div., 207. ' As to carrying over, see post p. 90, 
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aoootmt day and reoeiye or pay differences. Evans admitted 
that sometimes in bnjing the same kind of stock for two 
clients he bought the whole amount in one from the jobber, 
and then resold to the clients, but he could not say whether 
that had been done in respect of any transactions for Rogers. 
There was also evidence to show that Xtogers had met Evans 
in his office, and authorised him to borrow money and pay 
the jobbers. It was sought on behalf of the debtor to dis- 
tinguish the case from Thacker y. Hardy^onihe ground that 
the broker had acted as a principal and not as an agent, 
having purchased for himself and resold to his clients, and 
that the transaction being in the nature of a wager was 
illegal (? void). But the Court held that there was sufficient 
evidence that the broker had paid money at the debtor's 
request, therefore the case was within Thacker v. Hardy, 

The case of ex parte Grant} to which we have alluded 
above, is important on the present subject, chiefly from the 
evidence given in the case as to the course of dealing on the 
Stock Exchange, which seems to confirm the finding of 
Li>*DLET, J., and the Court of Appeal, as to the facts of the 
case in Thacker v. Hardy. At p. 671 it is stated : " Con- 
tracts on the Stock Exchange are never for payment or 
receipt of differences. AH contracts, &c., are real trans- 
actions for cash or for a day named, contemplating the actual 
transfer or delivery . . and which transfer or delivery 
can only be rendered unnecessary by a new and equally real 
bargain on the one part to accept and pay for on the same 
day, and on the other part to transfer or deliver an equivalent 
amount of the same stock." It is then further stated that if 
a member having, say, bought stock which he was unable or 
unwilling to take up, he balances the transaction by selling 
a similar amount of (but not the identical) stock for the same 
settling day for which the bargain was originally made, so 
as to enable that particular transaction to be written off and 
balanced. ** The whole amount of stock or shares to be taken 
and delivered balances itself at all times, but the amount of 



» 13 Ch. Diy., 666. 
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stock to be accepted from or delivered to the several persons Differences, 
with vhom any member has dealings, is liable to vary with adjusted. 
every new transaction entered into." ** "When the settling day 
arrives each member only transfers or delivers and accepts 
and pays for the then balance of each particular description 
of stocks or shares contracted for with each person with 
whom he has dealt." 

The affidavits in this case should be carefully perused as % 

they afford a great deal of information as to the method of 
doing business on the Stock Exchange. It seems clear that 
the transactions there described can in no sense be in the 
nature of wagers — they consist of an original purchase or sale 
and a subsale or sub-purchase, the latter being probably to 
a person who was not a party to the original contract. 
Possibly if the subsale or sub- purchase were made between 
the original parties and were contemporaneous with the first 
contract, this might according to the case of Grizewood v. 
Blane amount to a wager, but this method of dealing seems 
to be unknown on the Stock Exchange. 

No doubt the transactions which go on may be made a 
means of reckless gambling ; but it is necessary to bear in 
mind Lindley, J's. warning in Thacker v. Hardy against 
being misled by an epithet. 

It seems probable, therefore, in view of the facts laid 
before the Court as to the customary course of dealing on 
the Stock Exchange, and particularly having regard to the 
decision in Thacker v. Hardy ^ that the statute will have but 
little application to Stock Exchange transactions. Bargains Effect of 
may no doubt in many cases be mere speculations on the c. io9, likeiy 
part of one party, but it is clearly stated by many witnesses *<> ^® ^^^ 

f_ ,, oiiV^T r^ •• • 1 o-i-rt -I i smaU on the 

before the Stock Exchange Commissioners m 1878, that a stock . 
man's intentions as to holding or reselling his purchases is Exchange. 
not known to the other party, so that it cannot be a wager 
as between the two. 

That this is the real state of the case is shown by the 
evidence given by Mr. Pyemont before the Stock Exchange 
Committee in 1878 (see p. 316). " With regard to wagering 
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and gaming, I, may say that it was in consequence of the 
remai'ks of the Lord Chief Justice which appeared in the 
Times the other day, that I was led to tender my evidence ; 
I was sorry to see, in so high a quarter, such a total misappre- 
hension of the action of the Stock Exchange. We have no 
such transaction on the Stock Exchange as wagering and 
gaming. The only possible approach to anything of the 
kind was dealing in dividends, which was always reprobated by 
the Committee. The accounts were never recognised if there 
were failures ; and finding that not recognising them did not 
stop the practice, the Committee then made it penal to do so, 
but with that exception I have never known such a thing as 
a wager. Every £ 1,000 of stock which is sold on the Stock 
Exchange must be delivered per se or per alium. It must 
be delivered (whether demanded or not) and for this reason : 
If the buyer does not pass me a name on the name day, I sell 
it out through the secretary of the Stock Exchange for a 
name to complete the bargain. There is no such thing as a 
bargain left imcompleted. What I mean by per se or per 
alium is that if I have sold £1,000 stock to B, if I am not pre- 
pared to deliver it, I get D to deliver it to B on my account, 
and pay him for doing so. If B does not want it, he must 
find some body who does. There is no such thing as fiction 
in regard to any part of a Stock Exchange bargain.'' 

It does not seem that a Time-bargain in the proper sense 
of the term, i.e., a contract for the future delivery of some- 
thing the amount or value of which cannot be ascertained, is 
in the nature of a wager. Thus, as put by Bramwell and 
Cotton, L,JJ.,^ the sale of next year's apple crop would be 
a good contract. A contract for " differences ** on the Stock 
Exchange, though sometimes called a time bargain, is not 
such according to Bkamwell, Ij.J., in the ordinary senss of 
the word. So in Marten v. Gibbon^ a question arose as to 
the validity of the sale of a prospective dividend. Defendaiit 
employed plaintiffs, who were stock-brokers, to seU for him 
the next dividend on £50,000 of South Eastern Eailway A 



M Q. B. D., at p. 696. 



^ 33 L. T., n.s., 
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Deferred Stocky and plaintifb sold it to a firm of dealers on 
the Stock Exchange. The dividends declared were in 
excess of the price at which the plaintiffs had sold them ; so 
plaintiffs requested defendant to authorise them to pay the 
difference to the dealer. On defendant's refusal plaintiffs 
paid the amount and sued defendant for indemnity. 

It appeared that by Eule 61 of the Stock Exchange, the 
Committee did not recognise bargains in prospective 
dividends. There was no evidence as to whether the de- 
fendant was at the time of the contract in possession of the 
£50,000 of Stock. 

It was argued for the defendant (1) That ihis was a 
transaction within 8 & 9 Yict., c. 109, (2) That as this 
was not a contract which the Stock Exchange would enforce, 
no authority to pay the difference could be implied, and 
there was no evidence of an express authority. (3) De- 
fendant had revoked the plaintiff's authority to pay. 

But the Court held (1) That it must be assumed, in the 
absence of evidence to the contrary, that the defendant had 
the £50,000 of Stock in his possession at the time of the 
contract. Therefore, although an agreement of this kind 
would have been within Barnard's Act, it was not within 
8 & 9 Yict., 0. 109, anymore (as was put by Blackburn, J.) 
than the purchase from a fisherman for the next haul of his 
net at a fixed sum. Even if it were a wager as between the 
principal and the broker, it could not be assumed that the 
jobber knew that it was. (2) That the meaning oi Rule 
61 was, only that the Committee would not enforce such a 
contract by expulsion, but the contract was otherwise left 
good between the parties. The broker therefore, having at 
defendant's request entered into a contract on which he was 
personally liable, the defendant could not revoke plaintiff's 
authority. 

Since this case was decided, the rule of the Stock Exchange New rule. 
(Ko. 61) on this subject has been changed into one of a pro- 
hibitive character, it being there provided " That no member 
shall enter into bargains in prospective dividends in shares 



83 



THE LAW OF BEtTINO. 



Sale of 
diyidends of 
Block not in 
possession. 



Options. 



Calls. 



Puts. 



or stock of railway or otber companies." So that while this- 
rule continues in force, no question is likely to arise as to 
the rights or liabilities of members of the Stock Exchange 
in bargains of this description. 

The case, it will be seen, leaves quite unsettled what the 
result of a bargain for the sale of dividends of Stock noi in 
vendor's possession* II is submitted that the residt of such 
a bargain would be that the jury would, on the facts, find- 
that such were only in the nature of a wager, and that the 
question would be left to them as one of fact*^ 

There is another kind of transaction on the Stock Ex^ 
change, as to which there may some day be a question how 
far it is a gaming contract within the statute. These ara 
called " Options.'* Options are described by a witness giving 
evidence before the Stock Exchange Commission of 1878,^ 
as the purchase of the right to buy or sell particular stock 
on a particular day at a fixed price, e,g,, the price of B/Ussian 
Stock is 83 to-day, and a person wishes to acquire the right 
to buy that stock on some future day, believing that the price 
will then be higher, andi. is desirous of not risking more than 
a certain sum of money in the transaction, say 2 per cent» 
He would probably be obliged to give 85 for the stock for 
the end of March, upon the condition that if he did not wish 
to take up the stock, he must pay 2 per cent., the difference 
between the day's price and the price at which ho bought : 
that is in effect paying 2 per cent, for the right of saying at 
the end of March whether he will or will not buy the stock 
at 83. If he dees not buy he loses 2 per cent., and the 
stock must rise 3 per cent, by that time before he can make 
1 per cent, profit. Then there is th6 converse case of a put, 
which is payment of a premium for the right to sell, or call 
upon a man to take delivery of, so much stock at a fixed 
price. This is akin to a Bear transaction, and of course the 
option will only be exercised in the event of a fall in the 



* This seems the result of the cases Orizewood v. Blaine, 11 C. B., 626 ; 
Ex parte Marnham, 30 L. J,, Bkptcy., 3. 

* See the Report of the Commissioners, p. 274, No. 6949. 
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price. The person who would accept this obligation would 
be an intending purchaser, who is willing to give a price 
equal to the price of the day, minus the premium. Suppose 
the price of stock be at 90, A is desirous of purchasing, but 
does not wish to give more than 88. B, believing thoy are 
about to fall, wishes to ^* bear " them without incurring the 
risk of heavy loss. So B gives A 2 per cent, for the righj> 
on a future day of calling on A to take delivery of so much^ 
at the price of the day— 90. If they fall to 87, B will 
exercise the option and make 1 per cent, profit, while A has 
got the stock virtually for £88, which he was willing to 
give. If B does not exercise the option, A secures his 2 per 
cent. 

There are also double options, which give the right of DouMe 
either buying or seUing at a fixed time, that is to call it if it ^P^^^^- 
goes up, to put it if it goes down, for which a double pre- 
mium is charged. 

It has been suggested that these transactions would be Are options 
held void at law, as being in the nature of wagers. It was JJ ^ageiB."" 
remarked by the Chairman of the Stock Exchange Com- 
mission, that they were very much in the nature of a " bet,"^ 
It will be remembered, moreover, that Barnard's Act places: 
all agreements for ^' puts and refusals " in the same category 
as wager-contracts, which are all made illegal thereby. It 
is, however, submitted that in aU bargains for options th^ 
great element of a wager is wanting. It does not seem to b^ 
the essence of the bargain, to use the words of Cotton, L. J., 
in Thacker v. Sardy^ *^ that one party should win and thq 
other should lose." 

Suppose A gives B £2 for the option to buy of him so 
much stock at a future date, at, say £80, the market price 
of ihe day. The result to B must be the same in all cases. 
He secures his £2. So far as this transaction goes, it is 
immaterial to him whether the stock rises or falls in price ; 
he will in neither case be a loser as between* himself and A. 
Of course if the pric3 rises, the only event in which A will 

^ See Beport of 1S7S, at p. 29. 
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exercise the option, B may be called a loser in the sense that 
he might haye sold his stock at the increased price instead of 
the price stipulated for ; but this seems to be only an in- 
direct loss, not a loss on the actual agreement with A. He is 
in no event called on to make a payment to A. He is only 
a loser in the sense as suggested by Cotton, L. J.j in Thacker 
V. Hardy ^ that any party to an ordinary contract of sale 
may be so described according as the bargain turns out in 
his favour or the reverse. No doubt, as stated by the wit- 
nesses before the Stock Exchange Commission, in many cases 
these options are purchased without the slightest intention 
on the purchaser's part of holding the stock ; but still, as in 
the case of an ordinary sale of stock, it is impossible for the 
vendor to know what the purchaser's ultimate intentions are, 
which, according to cases cited above, takes the case out of' 
the category of a Wager. 
Gonimua- There is a class of transaction very common upon the 

Stock Exchange called in general ** Continuations," which, it 
seems, may be made a mere cover for wagering. But here 
the operation of the buyer and the seller must again be 
distinguished. Suppose a buyer has purchased, for the next 
account day, more stock than he can take up, he has to 
arrange for the bargain being continued or carried over to 
the next account day. If he be an outsider and not a member 
of the Stock Exchange, he must of course get it arranged 
through his broker. Application is then made to a dealer 
who has money to lend, and, perhaps, wants the stock. This 
dealer may be the same person as the original vendor, or he 
may not. In either case, the form of the transaction is a 
purchase of the stock (in the former case it will of course be 
a re-purchase) by the dealer ; the price of this purchase or 
re-purchase is fixed by the clerk of the house, by the instruc- 
tions of the committee, as the price at which the continuation 
is to be effected, and is called " the making up price.'* The 
stock is then, by a collateral agreement, re-purchased from 
the dealer at the same price, only with an addition as pre- 

i 4 Q, B. D. at p. 69a. 
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miura for the accommodation. This premium is called a Contango. 
" Contango ; " and in cases where the bargain is arranged with 
the original vendor of the stock, it is simply the consideration 
for the vendor's agreeing to postpone delivery of the stock 
until the next account day ; but where it is done with 
another dealer, it is in substance an advance of money on 
the security of the stock, and is called " taking in " by way 
of continuation. 

Where the price has fallen so that the making-np price is 
less than the original price, the purchaser in effect pays the 
difference. Suppose A has bought £1,000 Eailway Stock at 
par for the current account, when the settling day arrives he 
does not want to take it ; he then agrees with his vendor to 
caiTy it over to the next account. Say the price has fallen 
to 98, and that is the making-up price. The jobber repur- 
chases of him at 98 -for the current account, thus leaving a 
difference of two per cent, payable by the original purchaser 
to the vendor, and this difference is payable on the current 
account day. By a collateral agreement, the jobber resells 
to him for the ensuing account at 98, plus the contango ; so 
that in the result he pays the original price, viz., par, plus 
the contango as the price of the continuation. It comes to 
the same thing if the purchaser gets another jobber to " take 
in" the stock for him. He pays £100 to his vendor, 
receiving £98, the *' making-up price," from the other jobber, 
which is in effect an immediate payment out of his pocket of 
two per cent. If, on the other hand, the price has risen two 
per cent., so that the making-up price is £102, he would 
receive £2 from his vendor on the current account day, but 
on the ensuing account he would have to pay £102, the 
making-up price, plus contango. Sometimes these continua- 
tions are effected over several accounts, the purchaser paying 
or receiving differences according as the price falls or rises. 
Such a trarsaction seems to amount simply to a loan of 
monc y on the security of stock, the amount of the loan being 
by the payment of the differences from time to time, kept 
just equal to the market price of the security. 
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The " taking in " of stock by way of continuation must be 
distinguished jfrom a mere loan or deposit of stock. In the 
former case it is, pro tempore^ an absolute sale of the stock to 
the jobber — the. property passes to him — he can deal with it 
as his own. He is, no doubt, obliged to deliver the same 
amount of stock on the ensuing account day, but not the 
identical stock. But in the case of a loan, he is not allowed to 
sell it or place it beyond his own control, but may be called 
upon to restore the identical securities, {See Eule 67.) 

It seems that continuations are effected in the case of 
loans where the stock is merely lent or deposited as security, 
and not ** taken in," as in the transaction described above, 
in which case, as has just been said, the stock is merely 
pledged, and the lender cannot part with the control of it. 
It would, of course, be quite possible that parties might 
enter into gaming transactions, or bargains for the payment 
of differences, under guise of an agreement for the continua- 
tion of a loan, the parties on either side paying or receiving 
a difference according to the rise or fall in price, as before 
described. The following cases will show by what test real 
and fictitious bargains are to be distinguished. 

In ex parte Phillips^ it appeared that it was an ordinary 
dealing for one member of the Stock Exchange to make 
advances of money on the security of shares, &c., belonging 
to the borrower, or on the deposit of certificates or other 
evidence of title, and that such deposits often amounted to 
the full value of the security ; and that the lender was entitled, 
if the advance were not repaid on the day agreed upon, 
either to dispose of such security, or to retain it at the market 
price of the day, and either to claim the deficiency or repay the 
surplus. If the borrower were djeclared a defaulter and the 
securities were not realised within three days of such 
declaration, the lender must take them at a price to be 
named by the official assignee. In November, 1858, Phillips 
lent the bankrupt £775 at six per cent., on deposit of some 
securities, till the next settling day. The loan was renewed 



1 30 L. J. Bkpcy., 1. 
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on Eeveral successive settling days upon the same terms, 
except that when the value of the securities fell, part of the 
loan was paid off: but as the value rose the lender made 
further advances, thus equalising from time to time the 
amount of the loan and the value of the security. On 30th 
April, 1859, a sum of £625 was in this way due to Phillips, 
but the bankrupt had two days previously been declared a 
defaulter, and the petitioner had retained the shares at the 
market price of the day, they having fallen in value. 
According to the custom of the Stock Exchange, it was 
optional on each settling day for either party to renew the 
loan, the amount being increased or diminished according to 
the then value of the security. In July the debtor was adju- 
dicated bankrupt, and the petitioner tendered a proof for the 
amount due, as above. The commissioner rejected the proof, on 
the ground that the debt was due on a gambling transaction. 

On ap])eal, this decision was reversed. Turner, L.J., Difference 
pointed Out that it was not as though there was no real and fictitioua 
advance of money, and a payment by one side or the other l^"^* 
according to the rise or fall of the stocks. Here there was a 
bond fide advance, and the creditor was, in any event, to 
receive the amount with interest, no more and no less. 

So in the contemporaneous case of ex parte Marnham^ Exparu 
there was an alleged sale of shares to the bankrupt at a ^'^^ 
certain price; The differences were paid On each settling day 
by the bankrupt to the petitioner, and by the petitioner to 
the bankrupt, as in Phillips' case, and the account was finally 
settled by the petitioner taking the shares at their value, 
leaving a balance in favour of the petitioner, for which he 
claimed to prove. There was no real delivery of the shares. 

Turner, L.J., said that if the case had rested there, it 
would have been necessary to have the case further investi- 
• gated before a jury ; but it appeared that the dividends on 
the shares were accounted fol: to the bankrupt, and, further, 
the petitioner repurchased some of the shares from the 
bankrupt and accounted to him for the value. The former 

* 80 L. J. Bkpcy., 8. 
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fact, perhaps, would not have been inoonsistent with a mere 
cover for the payment of differences ; but the repurchase of 
the shares and payment for them, stamped the transaction 
with the character of reality. 

Such are the criteria for testing the legality of such trans- 
actions ; as cases have been before the Coui'ts it is necessary 
to mention them. At the same time, we must not forget the 
positive statement of the witnesses before the Stock Exchange 
Commissioners that, in point of actual practice, there is no 
such thing as wagering or fiction in dealings on the Stock 
Exchange.^ 

But; now, to take the converse case of the seller, who has 

sold more stock than he can deliver. He has to apply to a 

Backwarda- dealer who will advance him the stock. The operation here 

effected is, the purchase of the stock for the current account 
at the *• making-up price," and its resale for the ensuing 
account. This resale* may be at a lower price than the pur- 
chase, and the difference between the two prices being the 
premium paid to the dealer for the loan of the stock. It 
may, on the other hand, be effected at the same price, if the 
state of the market is such that the payment of the money 
is of itself an accommodation to the dealer sufficient to 
induce him to make the arrangements. The premium; if 
any, received by the lender of the stock is called a " Back- 
wardation.** But, as explained by a witness before the Stock 
Exchange Commissioners,^ the payment of contango or 
backwardation depends upon whether the particular stock is 
overbought or oversold. If an enormous amount of stock is 
thrown upon the market more than it can take, there is a 
a heavy contango ; if, on the contrary, an enormous amoimt 
of stock is taken off the market, there is no contango, but a 
backwardation. 

It is submitted that the following conclusions result from 
the foregoing cases : — 

^ In ex parte Turner y 3 D. & G., 46. it was held that carrying over an 
accouut by continuation would bring a bankrupt within b. 201 of tho Act 
of 1849, and be a bar to his obtaining his discharge. 

'^ See Report, 1878, p. 23, Mr. Daniel's evidence. 
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(1.) Bargains for mere differences are wagers within Results of the 
8 & 9 Viet., c, 109. though contracts on the Stock Exchange ^gef^^ 
never take that form. 

(2.) That mere bargains for the future delivery of things 
not in possession and the value of which is uncertain at the 
time of the contract are not wagers. 

(3.) That in determining whether a bargain be in the 
nature of a wager or not the substance of the agreement as 
understood by both parties at the time must be looked at. 

(4.) That the question as to what were the real elements 
of the agreement is a question of fact for the jury, but that 
it is for the Court to decide on the nature of the agreement 
on the facts so found. Both these positions seem clear from 
the case of Orizewood v. Blane and the remarks of Turner, 
L. J., in ex parte Marnham, 

(5.) That the absence, in fact, of a material element of the 
professed transaction is material as showing that the bargain 
was a mere cover for a wager, e,g,y non-delivery of stocks or 
shares, as in Grizewood v. Blane and ex parte Marnham, 

(6.) That, as between the jobber, and the broker's prin- 
cipal, it is quite immaterial that the arrangement between 
broker and principal is for a wagering contract, unless the 
jobber is aware of it and so knowingly engages in a wager- 
ing transaction. This clearly appears from the remarks of 
the judges in Thacker v. Hardy^ and Marten v. Gibbons,^ 

(7,) That where as between principal and jobber the con- 
tract be a wager, the contract between principal and broker 
to carry out the main contract is not one of wagering, but 
gives rise to an implied contract right of indemnity. This 
appears from Thacker v. Hardy and ex parte Oodefroi? 

It is only necessary to mention very shortly a subsequent 
statutory provision with respect to gaming and wagering 
contracts. 

By the Bankruptcy Act of 1849, section 201, it is enacted 12 & 13 viot. 

M Q. B. D., 690. 2 33 i,, t., n. s., 661. 

3 1870, W. N. C, 95. See also the cases quoted above as to the right 
of the agent to recover. 
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Iliat BO bankrapt should be entitled to his certifioate of dis- 
€haTge who should have lost by any sort of gaming or 
wagering £20 in one day or £200 within twelve months 
previooaly ; nor who should have lost within the preceding 
twelve months £200 by the pnrehase or sale of any stodL 
where such stock should not be actually transferred or de- 
livered in pnrsuance of the contract, or where the stock was 
not to be transferred within one week after the contract 

It will be observed that this enactment attadies penal 
consequences to two dasses of transaction : wagering con- 
tracts and ^* specolations " on the Stock Sxchang^, using 
the term in its wider sense, and not merely as equivalent to 
bargains for differences. The principal points decided cm 
this section wcfe :^ — 

(1.) That speculations on the Stock Exchange (to which 
the phrase '^ time-bargains " was more than once applied by 
the judges) were not wagers within the first part of the 
section, as they were expressly dealt with in the latter part. 
It seemsy however, to have been admitted that they were or 
might be wagers witliin 8 & 9 Vict., a 109. 

(2.) That stock (and 7 shares) in railway omnpanies was 
within the Act, which did not, like Barnard's Act, apply 
only to public stock. In ex parte Wade a question was 
raised as to whether Turkish scrip were within the Act, but 
the point was not decided. However, it appeared from the 
evidence of a stockbroker that scrip was not oonsideied as 
equivalent to stock. 

(8.) It would seem from the above cases that where the 
purchase was for an account-day more than a week distant, 
or where delivery was postponed on a ^'continuation," this 
would bring the bankrupt within the Aot.^ 

(4.) The practice of the Court was, where any question of 
doubt arose, not to decide it, but to grant the certificate subject 
to its being avoided for the reasons given in the statute. 

1 £x parte Ryder, 1 DeG. & J., 317 ; Ex parte Wade, 8 D. MJ & G. S41 ; 
Ex parte Matheetm, 1 D. M. & G. 
» £x parte Turner^ 3 D. & J., 46. 
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These provisions with respect to the discharge of bankrupts 
have not been repeated in subsequent Bankruptcy Acts ; 
though under the new Act it is still discretionary with the 
Court whether the bankrupt shall have his discharge, regard 
being had to his conduct in all cases of rash speculation.^ 

It would seem, from the foregoing history of the legis- 
lation in respect gf betting contracts, that the tendency 
of the Legislature has been to abstain from active inter- 
ference with the subject's liberty, and to give negative dis- 
couragement to the practice, by observing a neutral attitude 
as between the parties, rather than to endeavour to stamp it 
out by penal enactments. Thus within the last half century 
three penal statutes on the subject have been repealed. The 
Act of 1845 repealed the penal provisions of the Statute of 
Anne. The penal provisions of the Bankruptcy Act of 
1849 have not been renewed, Barnard's Act, which, it 
seems, had for a long time been a dead letter, was repealed 
in 1860. There is, however, one statute in a contrary direc- 
tion, 30 & 31 Vict., c. 29, known as Leeman's Act, which Leeman's 
enacts that all contracts for the sale or transfer of any v^ct.^c. 29.^ 
shares, stock or other interest in any joint stock banking History of 
company in the United Kingdom of Great Britain and legislation. 
Ireland constituted or regulated by the provisions of any 
Act of Farliamqnt, Royal Charter or letters patent, issuing 
shares or stock transferable by any deed or written instru- 
ment, shall be null and void to all intents and purposes 
whatsoever unless such contract, &c., shall set forth and 
designate in writing such shares, stock or interest by the 
respective numbers by which they are distinguished at the 
making of such contract, &c., on the register or books of such 
banking company as aforesaid, or, where there is no such . 
register of stock, by distinguishing numbers, then unless such 
contract, &c., shall set forth the person or persons in whose 
name or names such shares, stock or interest shall at the 
time of such contract stand as the registered proprietor in 
the books of such banking company. It is further made a 

1 See 46 & 47 Vict., c. 52, sec. 28 (3) d. 



Leeman'sAct. 



98 THE LAW OF BETTING. 

misdemeanour to insert in any contract a false entry of any 
such number or names. 
Effect of ^ The purport and eflfeot of this statute is obvious ; it is in- 

tended to prevent speculative sales and purchases of bank 
shares, and to annul such transactions in cases where the 
vendor has not the shares in his possession at the time of the 
contract : in the same way as Barnard's Act prohibited the 
sale of public stocks not in the possession of the vendor* 
Leeman's Act, however, only makes the contract void, 
whereas Bamard*s Act had made it illegal. 

The circumstances which gave rise to the passing of the 
Act are well known. From 1864 to 1866 there was a large 
amount of speculation in bank shares, which caused great 
fluctuation in their prices, and led to serious consequences. 
From the evidence given by some of the witnesses before the 
Stock Exchange Committee of 1878, it would seem that the 
real origin of the panic is to be looked ^For, not in the "bear" 
or selling movement, but in the previous rush to buy, which 
was in some cases started by combinations of persons who 
were supplied with means by the directors of the banks. 
This " bull " movement produced the desired result of raising 
the prices of the shares above their real value. The shares 
then having reached a price which neither the dividends nor 
the internal condition of the banks justified, speculators took 
the opposite course ; the ** bear " operations which followed 
caused a rapid fall in prices. Not only shareholders, but 
depositors became alarmed, the sudden rush to withdraw 
deposits was more than some hawks could meet ; but those 
that did stop payment had long been hastening their own 
ruin by unsound internal management and investment in 
rotten securities. Others, whose condition was more stable, 
suffered a temporary depreciation in the value of their shares, 
but ultimately survived the panic. There were many reasons 
why banks and bank shares should be protected in future 
from such onslaughts and the disastrous results consequent 
thereon, so Leeman's Act was passed avoiding all contracts 
for the sale of shares which at the time of the contract 
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could not be specifically identified : contracts which the 
vendor could only perform by going and purchasing in the 
market himself. 

In practice, however, the Act has on the Stock Exchange Act not 
been a dead letter, owing to the impossibility of transacting thrstock^" 
business in the ordinary way if its provisions were ob- Exchange, 
served. But a recent case showgi that although as between 
members of the Stock Exchange it may be the practice to 
disregard the Act, yet such practice does not bind the outside 
pubKc, and that if a broker, through not complying with the 
Act, fails to cairy out his client's instructions, he may become 
liable in damages. . 

In Neihon v. Jamea^ the plaintiff employed the defendant Liability of 
to sell for him some shares in the West of England Bank in broker, 
the Bristol Stoc'^ Exchange. The shares were not numbered, 
but registered in the name of their owner. Defendant sold 
them on the 4th of December to a firm of jobbers on the 
Bristol Stock Exchange, but the bought and sold notes which 
passed between the defendant and the jobbers on that date 
did not disclose the name of the owner of the shares. The 
13th December was the " name day " {i.e, the day on which 
the jobbers were bound either to accept delivery of the shares 
themselves or furnish the name of a sub-purchaser to stand in 
their place,^ and the jobbers then furnished the name of one 
J. E. Grould as the purchaser to take delivery, who there- 
upon became liable (under ordinary circumstances) to accept 
and pay for the shares. But previously to this date, on the 
7th of December, the bank had stopped payment and soon 
after was wound up, and Gould repudiated his purchase on 
the ground that the name of the owner of the shares did not 
appear on the contract, which was therefore void under 
Leeman's Act. The consequence was that the plaintiff 
remained owner of the shares and lost the price he would 
have obtained if the sale had been validly carried out. 

1 9 Q. B. D., 646. 

' For the nature and incidents of this transaction, vide Coles y. Briatowey 
L. R., 4 Ch. 3. 
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Plaintiff sued to recover the price of the shares as stated in 
the sold note. 

For the defendant it was argued — (1) That the agreement 
of the 4th December was only incohate and not the completed 
contract, consequently there was no breach of duty on the 
defendant's part on that day. (2) That the real contract 
was not completed till the 13th, and then performance was 
impossible as the bank had then stopped payment and was 
in the course of winding up ; at any rate the damages should 
be only nominal according to the value of the shares on the 
13th. (3) That the defendant was employed by the plaintiff 
to effect the sale subject to the customs of. the Bribtol Stock 
Exchange ; that one of those customs was to disregard the 
provisions of Ijeeman's Act in the sale of bai^ shares. 

The Court decided — (1) That according to Coles v. Bnstawe^ 
the contract was complete on the 4th, subject only to the right 
of the jobbers to furnish the name of a sub-purchaser as a 
substitute for themselves on the " name day." (2) There is 
no undertakiDg on the part of the vendor of shares that the 
company shall be a going concern on the day of transfer ; 
consequently, as plaintiff would have been entitled to the full 
price, that price must be the measure of damages. *' It is 
said," remarked Brett, L.J., ** on the part of the defendant, 
that the plaintiff can only recover nominal damages, because 
if the contract had been in due form, the jobbers would not 
have been bound to have taken the shares, as the plaintiff 
could not on the account day, when the bank was being 
wound up, have given a valid transfer which the bank could 
have registered. But it seems to me that all the seller was 
required to do was to deliver shares on the account day, 
which, if the bank had remained solvent would have entitled 
the purchaser to have had them transferred into his name, 
and that the seller does not undertake that banking com- 
pany shall be a going concern up to the account day. The 
plaintiff was therefore ready to do all that he was bound 
to do, and if the jobbers had accepted the shares on that day, 

» L. R., 4 Ch. 3. 
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they would have have been bound to have paid the agreed 
price ; and as the defendant failed to do that which would 
have compelled them to have taken the shares, the plaintiff 
lost such price by reason of such failure." (3) That the 
custom was bad as being unreasonable and illegal. Per 
Brett, L.J. : ** He does not say the plaintiff knew of the 
custom, but he says that because plaintiff employed him to 
sell the shares on that Stock Exchange and according to its 
rules, he is bound by that custom. I think, however, that 
the plaintiff is only bound by such a custom as is both 
reasonable and legal, for to that extent only can a person who 
is ignorant of a custom be assumed to acquiesce in and be 
bound by it." 

N.B. — These remarks seem to assume that if plaintiff had 
known and acquiesced in the custom he could not have been 
heard to say the custom was unreasonable. This would 
probably have been the case if the defendant had previously 
done similar transactions for plaintiff without his taking 
any objection. 

So the broker was held liable to his client for negligence, in 
not conforming to the requirements of the statute, and thereby 
depriving his client of the benefit of the sale of his shares. 

It will be seen that the law as it stands is somewhat 
in favour of an unscrupulous purchaser. The Act having 
made the contracts void, and not illegal or punishable, there 
is nothing to prevent members of the Stock Exchange from 
disregarding it, except a possible liability to a client ; while, 
on the other hand, the inconvenience entailed by complying 
with the Act is suflBcient to induce dealers and brokers to 
incur whatever risk there may be, so as to facilitate business. 
It is probably only a member of the outside public that 
would ever take advantage of the Act, and repudiate a bar- 
gain on the ground of non-compliance with it provisions. 
Besides, there can be no doubt it affords a safeguard to banks 
against undue fluctuation in the price of their shares. 

From a late case before the Court of Appeal, it seems 
that in the case of the purchase of bank shares through 
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a broker^ if the prmcipal have notice {e.g. by the receipt 
of the bought note) that the contract effected by the 
broker does not comply with Leeman's Act, and if 
• he does not repudiate it, the broker will be justified in 
paying the purchase money on his principal's behalf. 
Barclay y. At least this scems to be the effect of the case of Barclay y. 

Pearce^, Defendant instructed plaintiff who was a stock- 
broker, to purchase shares in the Oriental Bank. The nsual 
bought note was sent to the defendant, but neither this nor 
the contract with the jobber contained the numbers of the 
shares purchased, nor the name of the r^;istered owner, as 
required by the Act. The *' name day " was the 2 Hh, on 
which day the name of the defendant as the purchaser was 
handed to the jobber. The transfer was duly executed. 

By the rules of the Stock Exchange the plaintiff was 
personally responsible to the jobber for the payment of the 
purchase-money. It is customary in dealings in bank shares 
to disregard Leeman's Act. The plaintiff paid the purchase- 
money and sued to recover from defendant. There was no 
proof that defendant had revoked the plaintiff's authority to 
pay. The Court held that the plaintiff having at defendant's 
request entered into a contract on which he was personally 
responsible, though it was void at law, was entitled to recover 
for money paid to defendant's use. It was also intimated 
that until Read v. Anderson was reversed by the House of 
Lords, it would be immaterial whether the authority to pay 
had been revoked or not. 

It is, however, submitted that it would have been com- 
petent for the defendant to have repudiated the transaction 
when he discovered that the statute had not been compUed 
Tvith, and that in that case the plaintiff's authority would have 
been revoked. According to Neilson v. James^ the usage of 
the Stock Exchange to disregard the Act would not bind 
the principal, at any rate unless he acquiesced in it. The dis- 
tinction between this case and Read v. Anderson seems to be 
that in the latter case the agent was employed to carry out 

* Not yet reported except in the newspapers August lltb, 1884. 
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a contract necessarily void as being a wager. In this case 
the contract might have been carried out so as to be legally 
binding, and there would probably be no presumjption that 
the instructions were to make other than a legal agi cement. 

The present seems a favourable opportunity for a short Review of the 
review of the state of our law on the subject of wagering. contracts. 

There are several ways in which the matter may be treated 
by the Legislature. It may declare the practice illegal in the 
sense of punishable, and endeavour to stamp it out by the 
machinery of the criminal law This was the course adopted 
by the Statute of Anne, which made it penal to win more 
than £10 at one time or sitting by betting or gaming. 
Again, Barnard's Act made it a criminal act to gamble in 
the funds, or even to settle differences on transactions of that 
nature. This species of legislation seems open to objection. 
Such a law must be uncertain in operation, as the offence is 
difficult to prove ; and what is. perhaps, worse, it is still more 
difficult to disprove, and so capable of being turned into an 
instrument of extortion or revenge. But there are alter- 
natives of a less violent character. It is possible to make 
wagering transactions illegal, not in the sense of criminal, 
but as contrary to public policy ; the result of which would 
be, as it has been endeavoured to explain in an earlier part 
of this work, not only that the contracts themselves would 
be unenforceable, but ihat they would vitiate, at any rate 
as between the parties to the wager, every instrument or 
security, whether under seal or not ; they would taint every 
contract or transaction arising out of or connected with the 
original wager. Thus the turf commission agent would not 
be able to recover what he had paid on his principal's behalf 
if he allowed himself to be employed in a transaction con- 
trary to the policy of the law. 

In the Statute of Anne, and in Barnard's Aci, another 
means was resorted to of restricting the practice, viz., they 
gave the person who had lost and paid over a certain sum, 
a right of action to recover it within a given period. This 
might be a more efficacious method of repression than any 
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other, as it is diflSoult to see how book-makers could conduct 
a successful business if, in addition to the chances of never 
being paid, they could not call the money they had in their 
pockets their own. But the wisdom of such a species of 
legislation seems very questionable ; it is no part of the 
business of the law to encourage imscrupulous dealing even 
in transactions of which it disapproves, and being in favour 
of dishonest persons it eventually operates to the disadvantage 
of persons who are ready to discharge their debls of honour. 
Besides, it hits the practice of betting in its least objection- 
able point. The payment of a bet implies that a man has 
not " plunged '* beyond his means, particularly where the 
contract cannot be enforced against him. The object of the 
law is to discourage excessive gaming on credit, whereby 
persons might incur liabilities which their means can never 
enable them to meet. 

There is yet another alternative course, which is summed 
up in the attitude which our law, in its present condition, 
assumes towards betting. In technical language, it declares 
wager-contracts void without making them illegal ; it regards 
them as things not to be encouraged, but not absolutely for- 
bidden, maintaining a neutral position as between the parties 
without being positively hostile. It will probably have become 
evident fiom the foregoing pages, that the English law on the 
subject is in a somewhat peculiar state. In the first place its 
condition is decidedly piecemeal. To know the law in fnll 
it is necessary to refer to four diflerent statutes, the dates 
of which, from first to last, extend over a period^)f about 
two hundred years. The Statutes of Charles IT. and Anne 
must be studied before the efiect and meaning of the Statute 
of William IV. can be made intelligible. But the latter 
statute, at any rate in its present application, deals only with 
cheques and securities given for betting debts, and that, too, 
only where the bet is made on a horse-race, or some other 
game or pastime. Such securities it declares to be given for 
an illegal consideration. The contracts themselves are the 
subject matter of another statute passed a few years after- 
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wards, which by a broad and sweeping enactment, very little 
in the style of English statute law, makes all wagers, of any 
sort whatever, not illegal, but void and unenforceable. 
It seems an anomaly that while all bets of themselves are 
simply void, yet when once a cheque is given in discharge or 
payment thereof, we are compelled to distinguish between 
bets on games, and bets not on games ; the former, directly 
the cheque is signed, becomes illegal, while a similar trans- 
formation is not eflFected in the case of the latter. The law 
at any rate seems capable of greater uniformity in this respect. 

Another peculiarity of tlie law lies in this— ^that while 
wagers themselves cannot be made the subject of an action, 
yet in many cases they can be practically enforced by the 
joint exercise of legal and non-legal sanctions. This is 
specially the case with regard to betting on the turf, a 
large quantity of which is carried on, not directly between 
principals, but through the medium of betting agents. The 
agent makes the bet in his own name, and, so far as the 
other party is concerned, is the principal. If the bet is lost, 
the agent is of course under no legal obligation to pay. 
But these turf agents are members of what may be called a 
profession, and the dealings between the members are regu- 
lated by the strictest etiquette, a breach of which might 
entail serious consequences. It is well known that where 
an agent makes a bet, it is he who, by the rules of the turf, 
is responsible for payment. Some of the consequences of 
default were dwelt upon in the ease of Bead v. Anderson ; 
but suffice it to say that a defaulter is practically turned out 
of hig profession. So that payment is enforced against the 
agent just as effectually as it could be made the ground of 
an action at law. He must, if he can, obtain indemnity from 
his principal. 

It is at this stage that the law steps in. When an agent 
has paid money on behalf of his principal, the law gives 
the agent a right of indemnity. If the agent has been 
employed in a betting transaction, this right, says the law, 
arises not out of a wager but out of an implied promise 
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by the principal to save the agent harmless from all the 
consequences of his performing his instructions. The 
principal knows that if the bet is lost the agent must 
pay ; consequently the doctrine of an implied promise of 
indemnity applies equally where the transaction eflfected by 
the agent was void as being in the nature of a wager. 
So eventually, a transaction which, as between principals, 
the law would not recognise, is practically enforced by a 
circuitous process when eflfected through the medium of an 
agent. 

But the inconsistency is seeming rather than real. The 
contract between the principal and the agent is not in the 
nature of a wager. It is more in the nature of a contract 
of loan. A promise by A that he will make B a present 
of £6 gives B no ground of action against A; it is simply 
void. But A employs C to go and pay the money on his 
behalf. C can, of course, recover what he has paid, from A. 
So a wager is nothing more than void, like the 'promise of a 
gift ; it is not illegal. And this is the real explanation of 
the matter. The law does not forbid people to bet, so that 
in compelling the principal to indemnify his agent it is not 
enforcing any transaction contrary to i^s own policy. 

Further, be it remembered, the law in its present state is 
not open to the charge of one-sidedness : the rights of the 
principal and the agent are reciprocal. The agent has the 
same hold over the book-maker that the latter has over him ; 
he could visit him with the ordinary penalties of default. 
But the agent who has received " winnings " on a bet, can 
no more refuse to account to his principal, than can a 
principal refuse to reimburse the agent who has paid losses. 
So eventually, in cases where the commission agent 
intervenes, fair dealing is enforced as between all parties. It 
is also worthy of consideration that actions in which betting 
transactions are involved, but which come before the Courts 
on a question as between principal and agent, are not open to 
the same objection, as the actions which were allowed to be 
brought directly on the wager itself, and which necessitated 
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the trial of absurd and frivolous issues. The interposition of 
an agent occurs of course, almost exclusively in betting on 
the turf ; and it may be taken that actions between principal 
and agent with respect to wagers, will in all cases be 
concerned with wagers on horse-races.^ But in all such 
races there is a regularly established process for deciding as 
to the winuer, and it is not likely that a man who was sued 
by a turf commission agent for reimbursements would be 
allowiBd to raise any question as to the correctness of the 
decision of the judge or the stewards of the race. In these 
cases, therefore, the time of the courts is never taken up 
with disputes as to the event on which the bet was made 
— an inconvenience which in former times drove the judges to 
the extreme measure of putting all wager actions at the 
bottom of the cause list. 

Of course it must not be forgotten that the law as settled 
in Read v. Anderson^ is yet subject to reversal by the House 
of Lords, a contingency which would materially affect the 
interests of turf commission agents ; but so long as the 
decision of the Court of Appeal remains undisturbed, the 
law is that the agent who has made a bet in his own name 
has an irrevocable authority to pay the bet, if lost, on his 
principaFs behalf ; and can recover the amount from him. 



' For reasons given above, it does not seem likely that questions of 
this sort will arise in Stock Exchange transactions. 



108 



CHAPTEE III. 



LOTTERIES. 



10 & 11 Wm. 
ni., c. 17. 



Lotteries 

declared 

nuisances. 



Penalty of 
£500 for keep- 
ing lottery. 



£20 for play, 
ing at such 
lotteries. 

9 Geo. I., 
C.19. 
Foreign 
lotteries. 



A LOTTERY has been defined to be "a distribution of prizes 
by lot or ohance/' a definition which was accepted as correct 
by the Court in Taylor v. Smetten} 

The setting up of lotteries has been declared illegal and 
penal by a long series of statutes commencing in the reign 
of William III. The fall text of these statutes will be 
found in Ohitty*s Statutes (title "Graming"). It will be 
sufficient to summarise them for the purpose of the present 
work. 

The Statute 10 & 11 WHUam III., c. 17, reciting that 
persons had of late fraudulently obtained great sums of 
money from the children and servants of merchants and 
traders by colour of patents or grants under the Gbeat Seal, 
enacts by section 1 that all such lotteries are common and 
public nuisances and all patents and licences for the same 
void. 

(2.) That no person should after the 29th of December, 
1699, publicly or privately exercise, keep open, show or 
expose to be played at, drawn at or thrown at, any kind of 
lottery by dice, lots, cards, balls, under penalty of £500. 

(3.) All persons playing, throwing or drawing at such 
lotteries to be liable to a penalty of £20. 

By 9 George I., o. 19, a penalty of £200 is inflicted for 
setting up any lottery by virtue of a grant from any foreign 
prince or issuing any advertisement for the same ; also for 
selKng tickets within the kingdom for any foreign lottery. 

It seems that the latter statute was evaded by persons 



^ 11 Q. B. D., at p. 210. 
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issuing tickets for numbers in foreign lotteries and setting 6 Geo. II., 
up duplicates of such lotteries in this kingdom. So by penaityfor 
6 George II., c. 35, a penalty of £200 is imposed for selling selling 
or procuring any ticket receipt, chance, or number in any foreign 
foreign lottery, or in or belonging to any class, part, or lo^^tenes. 
division of such lottery, or any ticket for any duplicate of 
any foreign lottery. 

12 George II., c. 28, inflicts a penalty of £200 for 12 Geo. n., 
setting up any office or place under the denomination of *^ a penalty for 
sale of houses, land, advowson, presentations, plate jewels, setting up 
ships' goods or other things by way of lottery " or for lotteries. 
advertising for advances of sums of money amounting in Advertising 
the whole to large sums to be divided among the subscribers ^^^1,* J^^®* 
by chances of the prizes in some lottery allowed by Act of tributed by 
Parliament, or for exposing for sale any of the above things lottery. 
by any game, method or device, whatsoever to be determined 
by any lot or drawing. 

By section 2 the games of ace of hearts, pharaoh, bassett 
and hazard are declared to be games or lotteries within the 
meaning of the Act, with the same penalties for setting up 
the same. 

By section 3 players or adventurers in any of the games Sec. 3. 
mentioned in the Act, viz., ace of hearts, pharaoh, bassett ing at games' 
and hazard, are liable to a penalty of £20 ; the same penalty ^^'^^Ti^w 
is inflicted on persons taking part in any such lottery or sale, to £20 

Section 4 makes all sales by lotteries void, and the subject P®°*i*y- 
matter of the lottery is forfeited to the person who shall sue lotterie? ^ 

for the same. declared void. 

Section 11 provides that it shall be lawful for joint- f^^^g^^int 
tenants and tenants in common to make partition of their tenants by lot 
several interests by lot as though the Act had not been ^ ' 
passed.^ 

By 42 George III., c. 119, section 1, all games or lotteries l^^T'-^i^, 
called '' Little&:oes " are declared to be public nuisances. goes declared 

By section 2 any person keeping any office or place to ^ ^® ^<>"®^'^®8- 
exercise, show or expose, to be drawn or thrown at by dice,lots, for keeping a 

lottery. 
1 See 0* Connor v. Sradshauf, 6 Ex. 882 ; litker v. Brid^ti, 8 E. & B., 642. 
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cards, balls, numbers or figures, or any other contrivance, 

any lottery called a littlego or any other lottery, or any 

person suflfering the same to be carried on, is made liable to 

a penalty of £600. 

Section 4. Persons employing others in carrying on such 

lotteries to be deemed rogues and vagabonds. 

Section 6. No person is to agree to pay money or to 

deliver goods on any event or contingency relative to the 

drawing of any tickets, lots or numbers in any such lottery 

under penalty of £100. 
Place. By 4 George IV., c. 60, si 60, the word *• place" 

is declared to extend to any place in or out of an enclosed 

building, whether on land or water. 
46 Geo. ni., By 46 George III., o. 148, it is provided that all 
proceedings to Penalties under the former Act are to go to the Crown and 
be taken in to be sued for only in the Attorney- General's name.^ 
General's By 6 & 7 William IV., c. 66, a penalty of £50 is 

name. imposed on any person who prints or publishes any adver- 

IV. c. 6™ tisement or other notice relating to the drawing of any 
£60 penalty foreign or other lottery not authorised by Act of Parliament, 
any lotteiyOT ^^^ ^^^ penalty to go to the informer, half to the Crown. 
ticket. The same penalty is imposed for printing advertisements of 

the sale of tickets or chances in any lottery. 
8 & 9 Wm. By 8 & 9 William IV., c. 74, to save newspaper pro- 

Penalties to prietors the annoyance of being sued for inadvertently 
go to Crown, advertising lotteries contrary to the Act, it is enacted that 

all penalties shall go to the Crown, and proceedings only 

instituted in the Attorney-General's name. 
Indian law. B/ the Indian Penal Code, 294a, it is made an offence 

to keep any *' office or place*' for drawing any lottery not 

authorised by Government, also to publish any proposal to 

pay money or deliver goods on an event to be determined 

by drawing, &c. 

The English cases will in most cases be applicable to the 

construction of the term " lottery '* in the Indian law. And 

1 See Tai/lor y. Smetten, 11 Q. B. D., p. 210, 
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as to what constitutes "a place '^ reference should be made 
to a subsequent part of this wcrk on betting houses. 

The following cases show what will constitute a lottery What 

. , r • . 1 . o ±^ A J amounts to a 

Within the meaning of the Acts. lottery. 

In AllportY, Jfutfi plaintiff sued for £iOO, having sub- AiiportY. 
scribed £1 to an adventure on the terms that a certain race sweepstakes, 
being about to be run, the name of each of the horses entered 
for the running should be put on a separate card,- and that 
all should be mixed up in a box ; and the same with the 
names of the subscribers, which were put into another box ; 
that one card should be drawn out of the horse box, and then 
one card out of the other. The person whose name should 
be diawn out after the hor^e which should afterwards win 
the race, should win ill 00. Defendant pleaded that the 
transaction amounted to^ lottery, or, in the alternative, to a 
weger under the Statute of Anne. In answer to this, plaintiff 
urged that the Lottery Acts only contemplated cases where 
unfair advantage was taken, relying for thid argument on 
the recitals contained in the Statute of William III. 

It was further argued that this transaction was a sweep- Suggested 
stake, and not a lottery. "The difference" (argued Sergeant between ^'^ 
Byles) " between a lottery and a sweepstakes is this : in a lotteries and 
lottery, the party getting it up receives from the purchasers 
of tickets more than the value of the prizes ; whereas in 
a sweepstakes all the money obtained firom the subscribers is 
paid over to the winners ; the party to whom the subscrip- 
tions are paid is a mere stakeholder." 

It was also contended that a lottery to be determined by Argument 
the event of a legal horse-race, was not prohibited ; that " all ^p jegai 
the Lottery Acts contemplate a scheme whereby the actor is torse-race not 
attempting to enrich himself at the expense of the community. 
The transaction in this case is nothing more than betting on 
a legal horse-race, no single individual staking more than 
£1.^ But the Court overruled all these axguments. The 

1 1 C. B., 974. 

^ The learned Serjeant is evidently using the point decided in AppUgarth 
V. ColUtj — that the statute of Anne contemplated a case where a single 
person lost £10. 
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words " aU other lotteries,'* and " any otiier lottery whatso- 
ever/' used in the statutes, were wide enough to take in the 
present case, thns embracing what are commonly known as 
sweepstakes. " The mischief," says Crbsswell, J., " in- 
tended to be remedied is, the introduction of a spirit of 
speculation and gambling, tending to the ruin and impover- 
ishment of families, and not, as suggested, the gain acquired 
by the individual. Suppose a horse were sold by tickets 
amounting in the aggregate to tiie true value, would not 
that be a lottery ? " 
Gattj/Y. Field, This casc was followed in Oatty v. Field^ where sums of 
15s. were deposited by subscribers with a secretary previous 
to a horse-race. The name of each horse entered for the 
running was put on a separate card ; these cards were mixed 
up in a box ; the names of the subscribers were then written 
on other cards, and mixed up in another box. Cards were 
drawn alternately out of the horse box and out of the other 
box, just in the same way as mAllport v. Nutt ; the winner 
being also determined in the same way. Held that this was 
illegal as a lottery. 
Distribution In Morris V. Blackman,^ an attempt was made to evade the 
enterfc^-** ** law by Setting up a lottery imder the guise of distributing 
ment. presents gratuitously and capriciously among the audience. 

Defendant kept a shop in the King's Itoad, Brighton ; in 
the window of which watches, pieces of plate, and other 
articles were exhibited, with a placard: "These presents, 
with others, will be given away by W. Morris, at the con- 
clusion of his entertainment at N. Booms, Brighton, to-night 
and every evening during the week." There was also a 
notice that tickets could be had within. A witness purchased 
of Jeffs, Morris' assistant, who was a co-defendant, a ticket 
for a seat, and received a programme, in which it was stated, 
" at the conclusion of the entertainment Mr. Morris will 
distribute amongst his audience a shower of gold and silver 
treasure on a scale without parallel; besides a shower of 
smaller presents, which will be impartially divided amongst 

' 9 Q. B., 431. » 2 H.&C, 912. 
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the audience, and given away." At the close of the enter- 
tainment, a quantity of these " presents '* were placed on a 
table. Moms tx)ok up a butter-cooler, and awarded it to the 
occupier of seat 345. Other *' presents " were distributed in 
the same way, the number of a seat being sometimes called 
out which had no occupier. 

Held that as a question of fact the magistrates had rightly 
decided that this was a mere contrivance to conceal what was 
really a game or lottery within 42 George III., c. 119. Per 
Pollock, C.B. : ** I have no doubt that not one of the 
audience had the least notion that the proprietor was to give 
the articles to any person he pleased ; but that every one 
thought he had a chance of winning." 

In some of the cases, it has been sought to impeach the Companies 
schemes of companies which contemplate the distribution of tenets by 
dividends or other benefits by lot. l^*- 

Thus in 0^ Connor y. Bradshaw^ {he oV]eQit& of the Com- 
pany were to raise subscriptions in small sums, to purchase 
land, erect dwellings thereon and allot them to its members 
on such terms as should enable them to become freeholders 
and obtain other privileges according to the number of shares 
for which they subscribed. Their right to obtain these 
privileges was not absolute but depended on the result of a 
ballot according to which a small number only of the sub- 
scribers could obtain present possession of houses, &c., and 
the proportion of those who had obtained them during five 
years was very small. 

The Lord Chief Baron was of opinion that this scheme 
constituted a lottery. 

Baron Parke was of another opinion, thinking that the 
case came within section 11 of 12 George II., c. 28. He 
also put another illustration : *' Suppose a number of persons 
were to buy a large collection of pictures some of which far 
exceeded others in value, might it not be decided by lot who 
should have the first choice P" But as the Company was 
illegal on another ground, this point was not decided. 

I 6 Ex., 882. 

8 
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Syktr. The next case of this kind ib Sykes t. Beadon^ The 

Association was formed on the piineiple of investing the sub- 
scriptions of the members and dividing the capital fund and 
profits among themselves by means of certificates convertible 
b J annual drawings by lot into preference dividend bonds 
bearing interest with a bonus. 

The Master of theBoUs without deciding the point finally^ 
said (p. 185} ^^ I have grave doubts whether this Association is 
Building not illegal^ as being within the Lottery Acts. Building 

distinguished, ^soci^i^ are in a different position — ^they are loan societies. 
In an association such as this, it is not a case of loans to be 
returned, but of subscriptions to be divided. The subscrip- 
tions are to be divided among the subscribers by drawings by 
lot, and the prize is a bond with a bonus." (At p. 190.) *^ The 
holders of certificates are persons who suhscribe money io be 
invested in funds which are to be divided among them by lot 
and divided unequally. That is the persons who get the 
^nefit of the drawings get a bond bearing interest and a 
•bonus which gives them different advantages from the persons 
whose certificates are not drawn, and it depends upon chance 
which gets the lesser or the greater advantage. It is, there- 
fore, a subsdiption by a number of persons to a fund for 
the ]>urpose of dividing that fund between them by chance 
and unequally. 

*' If that is not a lottery it is very difficult, at all events to 
my mind, to understand what a lottery is. It is called a 
division by lot, which means lottery. It says that the selec- 
tions of certificates shall be by lot, and that is to be done in 
the ordinary way, by chance, and the benefits, as I said before, 
-are unequal." 
Waiiifigford The next company which it was sought to bring within 
5ic^?y!^^ the Lottery Acts was the Mutual Society— a sort of building 

society. The objects of this society were to accumulate 
capital by means of monthly subscriptions from members to 
advance capital to the members in rotation, to secure pay- 
ment of such advances, and to divide profits among the 

1 11 Ch. Diy., 170. 
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members. The mode of operation was to obtain subscrip- 
tions from members, to advance them money, at interest 
upon certificates of appropriation. Such certificates should 
be given to every member on joining the society, and should 
certify his right to receive advances and a .share of profits. 
Holders of life certificates were entitled to Tontine bonuses. 
An " appropriation ** or advance was to be made according 
to the number of certificates held by the member successful 
in obtaining the appropriation. 

Appropriations were to be allotted in two ways, the first 
and every fourth one thereafter by drawing, free of any 
premium or interest, while those intermediate appropriations 
shall be allotted to the member or members tendering the 
highest premium for the same respectively. Appropriations 
were to be repaid by quarterly instalments. 

It was urged that the constitution of this society was 
illegal under the Lottery Acts as the benefits of the society 
were to be given to the members by drawings. 

The Court were unanimous in holding that the society was ' 
not within the Lottery Acts« Per Lord Selborne : " One 
of those Acts plainly, on the face of its recitals (the enacting 
part not departing from the recitals) hadteference to gambling 
transactions only ; and in my judgment this was not a 
gambling transaction within the meaning of that Act.'* The 
other had reference to persons who kept lottery offices at 
which the public were invited to pay for lottery tickets ; and 
that Act could have no application to this case. 

Per Lord Hatheulby : ** If this were held to be a lottery 
nearly every building society and a great many other societies 
&amed upon a similar footing might be found to fall within 
the enactments argainst lotteriea'^ 

It does not seem easy to reconcile the dicta of the Master of Conflict 
the Eolls with the decision of the House of Lords in the above twoTws!"^ 
case. Itis true the Master of the Bolls draws the distinction in 
the case of building societies that in them it is a case of loans to 
be returned and not of subscriptions to be divided. At the 
same timfi in both the cases seem to stand on this common 
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ground — ^that certain unequal benefits of the society were to 
be distributed by lot or chance. But according to the view 
of Lord Selbornb, the Acts do not apply, except (1) where 
the transaction is of a gambling character, (2) where a person 
keeps an office for the sale to the public of lottery tickets, 
tests which do not seem applicable to societies which deter- 
mine the rights of their members by the drawing of lots. 

In two cases it was contended that no scheme could amount 
to a lottery in which the holders of the tickets all get some 
value for their money, the amount or value being uncertain ; 
but in both it was held that the element of imcertainty was 
sufficient to bring them with the Acts. 
R. V. EarrU. In Reg V. Harrk^ defendant announced a bazaar to be con- 
ducted according to the principles of the Art Union. 6,000 
tickets of Is. each were to be sold; bonuses to the amount 
of £250 were to be distributed by lot. Every holder of a 
ticket got some bonus, but some bonuses were more valuable 
than others. Held by M. Smith, J., that the fact that every 
body got some bonus did not make it the less a lottery. 

So in Taylor v. Smetten? Defendant erected a tent in 
which he sold packets containing 1 lb. of tea each. In each 
packet was a coupon entitling the purchaser to a prize, and 
this was publicly stated by the defendant before the sale. 
The purchasers were told to come next morning for their 
prizes, the nature of which were unknown till then. It is not 
stated in the report whether the prizes were drawn by lot, or 
whether they were awarded at the caprice of defendant. Held 
that this constituted a lottery. Hawkins, J., says : " If the 
coupon alone sealed up had been offered for sale, the 
purchaser taking his chance whether it represented a pen or 
a silver pencil case, or if a number written oH a slip of paper 
were sold entitling the purchaser to some article the name of 
which was written against a corresponding number in an 
undisclosed list, could any one doubt these would have been 
lotteries P To use it is utterly immaterial whether a specific 
article was or was not conjoined with the chance. 



Taylor v. 
Smetten. 



1 10 Oox, C. C, 352. 



» 11 Q.B.D., 206. 
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The question never seems to have been raised whether Bazaars, 
bazaars conducted on the now somewhat common system of 
selling things by drawing of lots do not infringe the Lottery 
Acts. Buch bazaars are usually held for the purpose of 
raising money for a charity. The method of operation in 
many cases is for a certain number of subscribers to pay 
down a specified sum of money each, and then articles of a 
different value are distributed among those subscribers, by 
drawing of lots, some of the articles being of greater value 
than others, every subscriber getting something for his 
ticket. It is clear from the authorities above quoted, that 
the latter circumstance does not take the case out of the 
Lottery Acts. So also articles are sold at these bazaars by 
raffle, or by a more modem institution called a " fish pond," "Fishponds." 
in which a quantity of articles of unequal value, and all 
under cover, are placed together; and the subscribers, with a 
sort of fishing rod and line and a hook attached at the end, 
endeavour to fish up some article, the value of which of 
course is uncertain until taken out of its cover. It seems 
difficult to avoid the conclusion that if such bazaars are 
conducted on any of the systems above alluded to they 
inMnge the provisions of 12 George II., o. 28, section 1., 
which prohibits the sale or exposing for sale of goods, &c., 
by any method or device to be determined by lot or drawing, 
thus prohibiting any lottery being carried on under the 
guise of a sale. Section 3 of the same Act seem^ to apply . 
to any person buying at any such sales — it inflicts a penalty 
of £20 on any adventurer in the games forbidden by the 
Act, and on any person taking part in such lottery or sale. 
Whether it would be wise or tolerable that the law should 
be enforced in every case in all its strictness is another 
question, but it would be wise for persons who get up these 
bazaars, even with the most charitable motives, and ladies 
who take stalls therein, to consider the Lottery Acts. 

Of course as the statutes have imposed penalties for setting Lotteries 
up lotteries it follows that an agreement which has for its meSyvoidaB 
object any transaction which amounts to a lottery or of agreements. 
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which such transaction forms anypart is tainted with illegality. 
The chief results of a contract being illegal have been noted 
above in treating of bills and securities given for an illegal 
consideration. In some few cases the application of these 
rules to lottery transactions is illustrated. 

In Fisher v. Bridges^ defendant agreed to sell to plaintiff 
a piece of land at a certain price, for the purpose, as plaintiff 
well knew, that the land should be exposed for sale by lottery 
contrary to the statute^. Defendant having paid only a 
part of the purchase money after the sale was over, entered 
into a covenant with plaintiff lo pay the balance. The 
defendant pleaded that the deed was given for an illegal 
consideration, viz. : the sale by lottery. 

The Court of Queen's Bench held that as the deed was 
made after the illegal transaction was over and did not 
appear by the plea to have been entered into in pursuance 
of the previous illegal agreement, it was not affected with 
the illegality ; the grounds of their decision being that the 
purchase money and the sum secured by the bond were not 
necessarily identified. 

But the Court of Exchequer Chamber reversed this judg- 
ment on the ground that " the covenant was given to secure 
the payment of a part of the purchase or consideration money 
for the lands the subject of the agreement, and no action 
oould have been brought to recover the purchase money of 
the lands. The covenant spriugs from, and is a creation of, 
the illegal agreement ; and as the law would not enforce the 
original illegal contract, so neither will it allow the parties 
to enforce a security for the purchase money, which by the 
original bargain was tainted with illegality. 

Another consequence of lotteries being illegal is that any 
deposited in a person who has deposited money to abide the result of a 

lottery can De _ , *! 

recovered. lottery can, before the money is handed over to the winner, 

recover it back from the person with whom it was deposited. 
The general principle is stated by Stephen, J., in Wilson 



Money 



» 3 E. & B., 642, 



2 12 Geo. II., c. 28., 1. 
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y. SltnignelP^ that where money has been actuatlj paid upon 

an immoral or illegal consideration Mly executed and 

carried out, it cannot be recovered by the person who paid it; 

but where money has been paid to a person in order to affect 

an illegal, purpose with it, the person making the payment 

may recover the money back before the purpose is effected. 

So in Gatty v. FielcP where the plaintiff had deposited 1 5s. 

as subscriber to a lottery and sued the stakeholder as winner. 

It was held that to entitle him to recover his own subscription Demand 

it was necessary for him previously to demand it back from ^ 

the stakeholder and so put an end to the illegal transaction. 

It seems in a lottery to be the same as in the case of a 
wager, a depositor cannot sue the stakeholder without pre- 
viously giving notice to him that his authority to pay the 
money over to the winner is determined*. 

It is also clear both upon principle and on the authority 
of Allport V. Ifutt*^ that no action will lie to recover money 
alleged to be due as the winnings of a lottery. The case of Illegal 
Sykes v. Beadon^ has already been alluded to in another part or^^loty!^ 
of this work, where the Master of the Eolls held a society to 
•be illegal partly as infringing the Companies Acts and 
partly as infringing the Lottery Acts, It will be remembered 
that his lordship distinctly opposed the dicta of Lord 
Gotten HAM in Sharp v. Taylor^ to the effect that a suit could 
be maintained by a member of a firm formed for an illegal 
object for an account of profits realised by such illegal busi-* 
n.ess on the groimd that the Courts by affording stich 
remedy in no way facilitated the illegal object, which had 
already been accomplished. The Master of the Eolls thought 
it made no difference that the illegal transaction was closed. 
" It is no part of the duty of a Court of Justice to aid 
either in carrying out an illegal contract, or in dividing 
the proceeds arising from an illegal contract.^' 

On the other hand it will be remembered that in JBeeston 



M Q B. D., at p. 651. 
2 9 Q. B., 431. 

^ See Savage v. Madder^ 36 L. J. 
Ex., 178. 



* I C. B., 974. 

* Videaup., pp. 23 & 114. 
6 1 B. & P., 3. 
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V. Beeston^ the principle of Sharp v. Taylor was distinctly 
upheld, so that for the present the authorities must be con- 
sidered as conflicting. 

There are three different ways in which offenders against 
the Lottery Acts can be proceeded against : — 

(1.) By indictment for a nuisance, the keeping of lotteries 
being declared to be a nuisance both by the Statutes of 
WiUiam IV. and 42 Geo. III., c. 119. 

In Rfig, V. Crawahau^ defendant was indicted under 
10 & 11 William III., o. 17, section 1, and also under 42 
Geo. III., c. 119, section 1, for a common nuisance in 
keeping a house lottery called a little-go. The evidence 
showed that the defendant advertised drawings and sold 
tickets for a lottery, in respect of which prizes were drawn 
and awarded to the winners. It was argued for the defend- 
ant that an indictment for a nuisance under section 1 of 
the Act would not lie, because by section 2 of both Acts, a 
specific penalty had been prescribed for setting up lotteries 
after the dates mentioned therein, whereby the remedy for a 
nuisance had been abrogated. But the Court held on the 
authority of Reg, v. Gregori^ that whenever Parliament has' 
declared an Act to be a nuisance^ the party may be indicted, 
and that this form of proceeding had not been abrogated by 
the provisions in section 2 of each of the Acts. 

(2.) By section 2 of 42 George III., a penalty of £500 is 
•imposed for keeping any office or place to exercise any kind 
of lottery. 

By statute 27 George III., c. 1, the jurisdiction of justices 
of the peace in the matter of lotteries was curtailed, but in 
the case of Reg. v. Lidofij^ it was held that their jurisdiction 
was only taken away in the case of State lotteries. 

But in Reg, v. Tuddenham,^ it was held that whatever may 
have been the effect of 27 George III., c. 1, on which 
Reg. V. Liston was decided, at any rate, since 46 George III., 



J 1 Ex. Div., U. 
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0. 48, s. 59, all proceedings for the recovery of penalties 
under 42 George III., c. 119, must be taken in the name of 
the Attomey-Q-eneral and not before magistraties, whether iu 
the case of a State lottery or otherwise. 

By 8 & 9 William IV., o. 74, aU proceedings against Newspaper 
newspaper proprietors, &c., for publishing advertisements P^^^^P^iet^"- 
relating to lotteries, must also be taken in the name of the 
Attorney-General. 

(3.) The third alternative, which, perhaps, is the pro* Rogue and 
ceeding most likely to be adopted in ordinary cases as being ^*8^°^^^- 
the least cumbrous, is to prosecute the offender as a rogue 
and vagabond under 42 George III., c. 119, s. 2. 

By the late Summary Jurisdiction Act,^ it is within the 
discretion of magistrates to inflict a fine in lieu of imprison- 
ment on persons convicted as rogues and vagabonds. In 
Taylor v. Smetteriy where the magistrates had convicted the 
idefendant and fined him 20s. . the Court intimated a doubt 
as to whether the conviction was properly made. '*The 
form of the conviction is not before us. If the appellant 
was convicted as a rogue and vagabond, and the justices 
imposed a fine of 20s. in lieu of imprisonment, as they are 
entitled to do under 42 & 43 Vict., c. 49, s. 4, then we think 
the conviction was right. If, however, without convicting 
him as a rogue and vagabond, they simply convicted him of 
keeping a lottery and fined him 20s. for so doing, under 42 
George 111.^^^. 119, s. 2, then we think the Statute 46 George 
III., c. 148, s. 59 (3), applies, and the conviction could not 
be upheld." Reg, v. Tuddenham? 

By 42 George III., c. 119, s. 4, justices may upon information Arrest under 
on oath, by special warrant " under his or their hands or ''"^*' 
seals," authorise any person by day or night (but if in the 
night-time, in the presence of a constable) to break open 
doors where any offence against the Act is being committed 
and arrest all persons aiding in carrying on lotteries or 
little-goes. Persons employing others to carry on any such 
transactions to be deemed rogues and vagabonds. 

» 42 & 43 Vict., c. 49, sec. 4. ' 11 Q. B. D., at p. 212. 
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• Section 6. Offenders may be apprehended on the spot by 
any person and carried before a jnstice of the peace. 
Art UxuonB. A special exception has been made by statute in favour of 
art unions, or associations formed for distributing works of 
art by lot, a method of proceeding which would be probably 
held to infringe the Lottery Acts were it not for the fact 
that they are legalised by 9 & 10 Vict., c. 48. This Act 
provides that aU voluntary associations constituted for the 
distribution of works of art by lot are to be deemed lawful 
associations, and the members and subscribers freed from all 
penalties under the Lottery Acts. Provided that Eoyal 
Charter be first obtained for the incorporation of such 
association, and the instrument constituting such association, 
together with its rules and regulations, be approved by the 
Privy Council. 
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In Bacon's Abridgment {lit Gaming) it is stated "that 
by the Common Law the playing at cards, dice, &c., when 
innocently practised, and as a recreation the better to fit a 
person for business, is not at all unlawful ; yet if a person 
be guilty of cheating, as by playing with false cards, dice, &c., 
he may be. indicted for it at Common Law and fined and 
imprisoned. So, also, a common player at hazard, and using 
false dice, may be indicted for it at Common Law and set 
in the pillory. An information against a person using the 
game of cock-fighting may be at Conmion Law. Also all 
common gaming houses are nuisances in the eye of the law ; 
not only because they are great temptations to idleness, but 
also because they are apt to draw together great numbers of 
disorderly persons, which cannot but be very inconvenient to 
the neighbourhood." Instances are .then given of cases in 
which the Courts have reUeved against liabiUties incurred by 
excessive gaming. 

It is clear from this statement that the essence of illegality 
at Common Law was fraud and excess, and that aU establish- 
ments which were kept for gaming purposes necessarily led 
to excess. This being so, it would seem that in point of 
principle, the Statutes 16 Charles II. and Anne, of which 
mention has been made in another part of this work, was 
only declaratory of the Common Law, seeing that it only dealt 
with fraudulent and excessive gaming, though no doubt it 
laid down particular tests which did not exist before, as to 
' what should constitute excessive gaming. 

In Beg, v. Bogiere^ defendants were indicted "for that they Gaming 

1 1 B. & C, 27. - ^^"^^^ ^^^"^^^^ 
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did unlawfully keep and maintain a certain common gaming 
house, and in the said common gaming house did cause and 
procure divers idle and ill-disposed persons to frequent and 
come to play together at a certain unlawful gai^e called 
Rouge et Noir^ for divers large and excessive sums of money." 
The Court held that the keeping a house of this description 
was an offence at Common Law — Holroyd, J., addmg that 
in his opinion, it would have heen sufficient merely to have 
alleged that the defendants kept a common gaming house. 
The Statute. 25 George II., c. 36, s. 6, confirmed this view of 
the Common Law ; for after reciting the prevalence of dis- 
orderly }iouses, enacts, that to encourage prosecutions against 
persons keeping gaming houses &c., it should be lawful for 
any constable, upon information from two inhabitants of the 
district, to take proceedings as therein specified. Finally, 
in 2 & 3 Vict., c. 47, s. 48, we find an enactment that the 
Commissioners of Police in the Metropolis may authorise 
constables to enter houses suspected of being used as common 
gaming houses and arrest persons found therein. Provided 
that nothing should prevent the prosecution by indictment 
of any person having the care or management of any gaming 
house. 

Both these statutes clearly regard the keeping a gaming 
house as an indictable offence ; both prescribe certain methods 
of procedure ; one even goes so far as expressly to preserve 
the Common Law remedy. It is, however, remarkable that 
in none of the writers or cases is any definition of a common 
gaming house attempted. 

There is also a series of statutes dealing with houses kept 
for playing unlawful games. 

Thus, 33 Henry VIII., c. 9, prohibited the keeping of any 
common house or place of dicing table or carding, or any 
other manner of game then prohibited or thereafter to be 
invented. 13 George II., c. 19, s. 9, inflicts penalties on any 
person keeping any office, table, or place for the games of 
passage or games with dice, except baokgammon. 18 
George II., c. 34, prohibits the keeping of any house, room, 
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or playing roulet or roly-poly, or any game with cards or 
dice already prohibited by law. It is stated in Hawkins 
(Fleas of the Crown, I. 726) that these statutes did not aim 
at occasional gaming for recreation at an inn which was not 
kept for the purpose. The games, too, were only unlawful 
sub modo, and were not prohibited in a man's private 
grounds. Finally, there are the provisions against keeping 
houses for lotteries, the principal statute on this subject 
being 42 Q-eorge III., c. 119, which, as has been shown 
above, makes it penal to keep any "office or place" for 
" Little-goes." 

In some few cases particular games have been declared Unlawful 
unlawful. «*"'"'• 

Thus the Statute 12 Eichard II., c. 6, made tennis, football, 
quoits, dice, unlawful when played by artificers and labourers. 
Section 16 of 33 Henry VIII. prohibited the same games 
with the addition of cards, dice, talles, and bowls, to 
labourers and mariners or any serving man. 

By 2 George II., c. 28, power is given to justices to 
commit all persons to prison found playing any unlawful 
game. 

12 George II., c. 28, s. 2, made the games of faro, ace of 
hearts, basket and hazard, illegal as lotteries, inflicted the 
same penalties as for setting up a lottery, and £50 on the 
players. 

All these three subjects, keeping gaming houses, keeping 
houses for unlawful games, istnd playing at unlawful games, 
were in some measure dealt with by the important Statute 
8 & 9 Vict., 0. 109, s. 18 of which, it will be remembered, s &9 Vict., 
all wagers were declared void. This statute noW forms the ^* ^^^* 
basis of the modem legislation on the subject of gaming 
houses. 

Section 1 of this Act repeals so much of the Statute of 
Henry VIII. as declared any game of mere skill to be an 
unlawful game^. 

^ The importance of this as bearing on the present law of unlawful 
games is dealt with in Turpin v. Jeaks (see post). 
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With respect to gaming houses, &o., it deprives noblemen 
of the power of granting licenses to theur servants for 
keeping a common gaming house or playing any unlawful 
games. With respect to the distinction which seemed to 
exist between keeping a common gaming house aiid keeping 
a house for unlawful games, it is clear that the two offences 
are by this statute brought under one category. For 
Sec. 2. Section 2, after reciting that doubts had been. expressed 

^"^ng hols. ^^^*^^«r ^^"^^ OP^^ *^ subscribers only were commongaming 

houses, Bnacts that in default of other evidence proving any 
house to be a common gaming house^ it shall be sufficient 
in. support of an indictment or information to prove : 
(1) That the house or place is kept or used for playing 
therein any unlawful game. (2) That a bank is kept there 
by some of the players exclusively of the others* (3) That 
the chances of any game played therein are not alike 
favourable to all the players. 

So that by this enactment a house kept or used for playing 
unlawful games is placed on the same footing as a common 
gaming house, and the owner or manager punishable 
accordingly. 

By Section 4 of the Act a penalty of £100 or six months' 

imprisonment is inflicted on the owner or keeper of every 

common gaming house, or the person having the care of 

management thereof, and also every banker, croupier and other 

person conducting the business of any common gaming house. 

Sections 10 to 13 relate to the granting of billiard licenses 

— it having always been doubtful whether billiards were 

within the Statute of Henry VIII. 

17 & 18 Vict., The Statute 17 & 18 Vict., c. 38, is the next statute on the 

^' ' subject of gaming houses, and in addition to some stringent 

provisions designed to prevent the Act 1845 being evaded 
or rendered a nullity, it introduces an offence termed 
** keeping a house for unlawful gaming/' for which a penalty 
of £500 is inflicted. 

After reciting the powers given to justices out of the 
Metropolis, and to the Commissioners of Police within the 
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Metropolitan district by 8 & 9 Yiot., c. 109, and reciting 
that keepers of gaming houses contrive by fortifying the 
entrances to keep officers out of the houses until the 
instruments of gaming have been removed, provides : — 

Section 1, that any person who shall obstruct any pfficer 
authorised by the Act 8 & 9 Vict., o, 109, to enter a gaming 
house, or who by any bolt, bar or chain, or other contrivance, 
shall secure any external door or internal door of, or means of 
access to any house, room or place, so authorised to be entered, 
or shall by any other contrivance obstruct the entry authorised 
as af ores^jld to, of any constable or officer shall be liable to a 
penalty of £100, or in the discretion of the Court to be 
imprisoned with or without hard labour for six months. 

Section 3 imposes a penalty of £50 or three months' 
imprisonment, on any persons found in gaming houses by 
officers entering as aforesaid and refusing to give his name 
and address or giving a false name or address. 

Section 4, Any person being the owner or occupier of 
any house, room or'place, or having the use of the same who 
shall open, keep or use the same for the purpose of unlawful 
gaming being carried on therein ; and any person being the 
owner or occupier of any house or room, shall knowingly 
and wilfully permit the same to be opened^ kept or used by 
any other person for the purpose aforesaid, and any person 
having the care or management of, or in any manner 
assisting in ccmducting the business of any house, room or 
place kept or used for the purposes aforesaid, and any person 
who fihall advance or furnish money for the purpose of 
gaming with persons resorting thereto, is liable to a penalty 
of £500 or twelve months' imprisonment. 

The following is a summary of the different offences 
jespecting Gaming Souses : — 

(1.) Being the owner or keeper of a common gaming house Offences 
or permitting a house to be so used. ^^^^ 

(2.) BLaving the care or management or conducting the House Acts 
business of the same. As to what comes under this provision. 

Section 4 of the earlier Act expressly mentions the banker 
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or croupier of such a house. It is presumed that the decision 
in Reg, v. Cook^^ which arose under the Betting House Act 
(see po8t)f would apply to this section, viz., that the law only 
extends to persons taking a share in the illegal part of the 
business. 

(3.) Obstructing officers authorised to enter a house under 
the provisions of section 3 or section 6 of 8 & 9 Vict., o. 109 
— ^penalty £100 or six months' imprisonment, section 1 of 
17 & 18 Vict., c. 38. 

(4.) Any person found in a gaming house by officers 
entering under the above power, and giving a false name 
and address or refusing to give his name or address, is liable 
to a penalty of £50 or three months. 

It is now necessary to inquire what constitutes a common 
gaming house within these Acts. It must, however, be 
remembered that persons may be brought within the above 
provisions concerning resisting officers and giving false 
names and addresses, even though it may turn out that a 
particular house be not eventually proved to come within the 
Acts. The officer's justification for entry is the magistrate's 
warrant, or in the metropolis the direction of the commis- 
sioners. So that the owners of a house could not justify any 
resistance to constables who enter by virtue of the Act, by 
proving that the house is not a gaming house. 

The question as to the evidence necessary to prove that a 
house is a gaming house, is partly answered by the statutes. 

Thus, section 2 of 8 & 9 Vict., c. 109, after reciting that 
doubts had arisen whether houses open to subscribers only 
were common gaming houseS| provides that in default of 
other evidence it shall be sufficient to prove — (1) That the 
house or place is kept or used for the purpose of playing 
therein any unlawful game. The subject. Unlawful Games^ 
has been treated above, p. 126. (2) That a bank is kept 
there by some of the players exclusively of the others 
(3.) That the chances of any game played therein are not 
alike favourable to all the players. 

1 82 W. R., 796, 
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By section 8, where any cards, dice, balls^ counters, 
tables, or other instruments of gaming used in playing any 
unlawful game shall be found in any house, room or place 
suspected to be used for a common gaming house> and 
entered under a warrant or order issued under the pro- 
visions of this' Act,^ or about the persons of those who shall 
be found therein, it shall be evidence until the contrary 
appears, that such house, room or place is used as a common 
gaming house, and that the persons found therein were 
playing therein. 

By 17 & 18 Vict., c. 38, s. 2, where any constable 
authorised under 8 & 9 Vict, to enter any house, &c., is 
wilfully prevented, or obstructed, or delayed in entering 
in the manner specified, or where any external or internal 
door of or access to any such house, &c., is found fitted 
or provided with any bolt, bar, chain, or other means or 
contrivance for the purpose of obstructing such officers, or 
for giving an alarm in case of such entry, or if such 
house is found provided with any means or contrivance 
for unlawful gaming, or for concealing, removing or de- 
stroying any instrument of gaming, it shall be evidence 
until the contrary be made to appear, that such house is 
used as a common gaming house. 

It must be remembered that a club or private house may Private 
equally be a common eamins: house as a public place of °^^®^* 
resort This is dear from the recitals of section 2 just 
quoted. The matter is also put beyond all doubt by the 
late case of Turpin v. Jenks^ where Mr. Justice Hawkins 
says that to hold otherwise would lead to evasion by placing 
a wide limit on the nimibers. 

It would appear, also, &om the same case that a house or 
club might still be a common gaming house, if it were kept 
for the double purpose of social pursuits and gaming, if 
gaming were one of the objects for which the club was 

^ See sections 3 and 6, poH. 

' See post for a full account of the case : it is not yet reported, but 
will probably be found in 13 Q. B. D. 

9 
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formed, or a house kept open. It is also expressly laid down 
that excessive gaming is evidence that a hpuse is a common 
gaming house, Mr. Justice Smith considering that ex- 
cessive gaming was unlawful in itself, in spite of the repeal 
of the provisions of the Act of Anne, and section 8 of 18 
George II. 

In section 4 of the Act of 1854 we find, if not a new 
offence, at any rate new phraseology. The offence there spoken 
of is not keeping a common gaming house but keeping a 
house " for unlawful gaming.'* What unlawful gaming 
consists in, is not defined ; the Legislature evidently supposing 
that the terms had already received judicial interpretation. 
The Act of 1845 and the previous sections of the statutes 
seemed to refer to common gaming houses ; and it will be 
remembered that section 2 of the earlier Act made the 
playing of any unlawful game in a house, evidence that the 
house was a common gaming house; It will be seen that 
the term "unlawful gaining" has just received a con- 
struction which places it on the footing of a generalization ; 
embracing the two species of offence, viz., playing an un- 
lawiul game and keeping a gambling house. The effect 
and meaning of the term '* keeping a house for unlawful 
gaming," has of late been thoroughly discussed in the case 
of Turpin v. Jenks and others, commonly known as the Park 
Club case. Jenks, the defendant in the Court below, was 
the proprietor of a club house in Eark Place, St. James', 
managed by a committee of four members, by whom the 
other members were elected. The subscribers were 270 in 
number, each paying a yearly subscription. By the rules 
of the club, hazard and games with dice were forbidden, 
and points at whist were not to exceed £1. All games 
were to be played for ready money. It was proved by the 
night steward of the club that a game called baccarat was 
played nightly among the members. That play commenced 
at 4.30 p.m., and continued until 7.30, and began again at 
10.30, and lasted till 3 or even 8 a.m. Baccarat is a fair 
game among the players, the chances being equal ; it is a 
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game both of skill and chance, but chiefly of chance, and 
there are no advantages to be derived except from skill or 
luck. It is played with three packs of cards, and banks 
are formed varying in amount from £50 to £1,000, the 
whole of which might be lost or won in about twenty 
minutes. It was from these banks that the profits of the 
proprietor, calculated to amount to at least £10,000 a year, 
were derived. There were -no other profits made in the club 
except the banks ; cigars and wine were sold at cost price ; 
the kitchen was carried on at a loss ; the subscriptions were 
barely enough to meet the club expenses. The number 
of members was limited to 500. The proprietor, the 
members of the committee, and some of the players were 
summoned before Sir James Ikgham at the Bow Street 
Police Court^ for keeping a house for unlawful gaming, and 
were all convicted in penalties of varying amounts. 

These convictions were affirmed in the Divisional Court, 
except in the case of the players. Hawkins, J., in giving 
judgment, said that the real question was whether this 
house was kept for the purpose of unlawful gaming. There 
could be no question that gaming was the chief object of 
the club. The social arrangements were quite ancillary to 
the gaming purposes. The club rules against gambling, 
though admirable on the face of them, were really intended 
to conceal the real objects of the club. Even if it had 
been a bond fide social club, for the double purposes of 
society and gaming, it would still be within the statute as a 
house opened and kept for unlawful gaming, provided the 
gaming that took plaoe were unlawful. The Statute 17 & 
18 Vict., c. 38, is not directed against a person who merely 
keeps a gaming house ; it imposes penalties on persons who 
open or keep a house for the purpose of imlawful gaming, 
and those who assist in it. 

The question then really is whether the gaming for 
which the house was opened was unlawful. 

^ The case occurred within the C Division of Police, and so properly 
belonged to the Marlborough Street Police Court jurisdiction ; but being 
a public prosecution by the police, was heard at Bow Street. 
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The magistrate put the matter on too narrow a footing in 
treating it solely as a question whether the games themselves 
were unlawful ; whereas the statute is directed against un- 
lawful gamingy and not merely against unlawful games. 
GFaming may be unlawful (1) by reason of the place wherein 
it is played; (2) by reason of the unlawfulness of the 
game itself. Now, cards are not unlawful either at Common 
Law or by statute;^ but it is illegal to keep a common 
gaming house, and if cards were played therein that gaming 
would be unlawful. 

Two questions therefore arise: (1) Was this a common 
gambling house ? (2) Is baccarat au imlawful game P 

(1.) There could be no doubt that this was a common 
gaming house, and its practices were of the pernicious 
tendency alluded to by the different law writers and by the 
judges in Reg, v. Rogiere. It is immaterial that the numbers 
of the club were limited ; all gaming houses are ; and if you 
aUow a limit of 600, why not of 5,000 P (2.) As to the 
illegality of the game, the statutes, with very few ex- 
ceptions, do not declare any games to be unlawful except 
when played by particular persons or in particular places. 
.The earliest of the statutes was 33 Henry VIII., which 
prohibited any common house or alley being kept for the 
purpose of cards, or dicing, or any unlawful game then 
known or thereafter to be invented.^ Some^ of the pro- 
visions of this statute, so far as they affected " games of 
skill,'' were repealed. The test, therefore, seems to be 
whether a game be one purely of skill or not. Baccarat, 
therefore, being a game both of chance and skill, must be 
held to be an unlawful game. 

The Statutes of Anne and 18 George II„ section 8, which 
laid down tests as to what was excessive gaming (by the 
former the loss or gain of £10 at one time or sitting, by the 
latter £10 at one time and £20 within twenty-four hours) 

^ Seo Crochford v. Maidenhead, 8 L. T., 217. 

' Sec. 16 of the Act of Henry forbad apprentices and artificers, &c., to 
play tennis, bowls, coyting and other games. 
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were repealed by 8 & 9 Vict, o. 109, section 15, consequently 
excessive playing is no longer the test of illegality, but it may 
be some evidence of a house being used as a common gaming 
house. 

The conviction against the players could not be sustained. The playein. 
though they might have been convicted of playing at un- 
lawful games. 

A. L. Smith, J., delivered a judgment to the same effect, 
differing from Hawkins, J., only in one point, viz., as to 
excessiveness making a game unlawful. He considered that 
the dicta in Bacon and R. v. Rogiere were still good law, 
although the particular statutory limits of legality had been 
repealed. 

It would seem that if the decision in this case were pushed 
to its utmost limits the law might be enforced in cases where 
games, though technically " unlawful," were merely made 
the means of innocent recreation. It is not difficult to 
suppose cases in which a club, though it could not possibly 
be called a common gaming house, might still be, according 
to the strict letter of the law, a house kept for unlawful 
gaming, if a game, not being a game exclusively of skill — 
say, for example, whiat — were one of the objects for which a 
club was formed. But this is only one out of many applica- 
tions of the saying, " Summum jus summa injuria,''^ The 
law wisely leaves much to the discretion of tribunals, lowest 
as well as highest. The case of gaming houses presents no 
greater absurdity than the Law of Larceny, according to 
which the housemaid who abstracts a pin from her mistress's 
pincushion is liable to the same punishment as a clerk who 
robs his master's till. In the same way any person who 
gets up an ordinary sweepstakes for the Derby at a club or 
a " common room " of one of the Inns of Court brings him- 
self in strictness within the Lottery Acts ; but probably no 
itiagistrate would convict such person as a rogue and 
vagabond, as he might do under the statutes. 

It is only necessary to mention very shortly another Lending 
offence constituted by section 4 of the same Act, viz., °^<*^®y^°^ 
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gaming advancing or fumisliing money for the purposes of such 

purposes. unlawful gaming, which is visited with the same penalty of 

£500. Of course the money so advanced cannot be recovered.^ 
Riglitaf The question seems to have been mooted, but never 

gaming hanse actually decided, whether a partner or a principal could 
to an account, maintain a suit against a co-partner or an agent for an 

account of profits realised in a gaming or betting house. 
It will be-remembered^ that the dicta in Sharp v. Taylor 
were disapproved by the late Master of the Rolls in 
Sykes v. Beadon, viz., that an agent or partner could not set 
up the illegality of an agreement in answer to a claim for an 
account. His lordship says,^ " In my own practice a case 
occurred in which one of the partners in a gaming house 
sued the other partner for an account of profits. It did not 
come on for hearing, because the plaintiflF thought better of 
it, but I am satisfied the bill could not have been maintained ; 
still the assertion of the bill was that the gaming house had 
been closed and the plaintiff asked for an account on that 
footing." At the same time in Beeston v. Beesiori^ the 
principles laid down in Sharp v. Taylor were cited with 
approval. 

Perhaps the real distinction is between cases where the 
accounts have to be taken and where they have already been 
settled or stated. Probably in the latter case an action 
would lie to recover a share. In Johnson v. Lansley (uhi 
supra) the partnership was for betting purposes, which are 
not illegal. 
Cheating at Another offence besides keeping a gaming house dealt 

^^^' with by this statute is cheating at play. By section 17, 

" Every person who shall by any fraud or unlawful device 
or ill practice in playing at or with cards, dice tables or 
other game, or in bearing a part in the stakes, wagers or 
adventures, or in betting on the sides or hands of them that 
do play, or in wagering on the event of any game, sport or 

1 See Foot v. Baker, 6 M. & G. 335. 

' Vide supra, p. 23. 

3 11 Ch. Div. at p. 196. 

* 33 L. T. N. 8., 700. 
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pastime, win from any other person to. himself or any other 
or others any sum of money or valuable thing, shall be 
deemed guilty of obtaining such money, &c., by a false 
pretence, and punished accordingly." In Regina v. 0' Connor^ 
it was held that where persons fraudulently won from another 
certain property by tossing with «oins, that was a " pastime" 
within the Act if it was not a " game." 

As to conspiracy to defraud by the means mentioned in 
this section, see Regina v. Hudson,'^ 

Betting houses are dealt with in another statute, 16 & 17 Betting 
Vict, c. 119. ^^^««- 

Section 1 provides that no office, house, room or place 
shall be opaned, kept or used by the owner or occupier or 
any person in his employ for the purpose of betting with 
persons resorting thereto or for the purpose of any money or 
valuable thing being received by or on behalf of such owner, 
&c., on an undertaking to pay or give any money or valuable 
thing on any event relating to any horse-race or other game 
or pastime. Every such house is declared to be a common 
nuisance. 

Section 2. Such houses are common gaming houses within 
the meaning of 8 & 9 Vict., c. 109. 

Section 3. Any person who being the owner or occupier 
of any office, house, room or other place, or a person using 
the 'same, shall open, keep or use the same for the purposes 
hereinbefore mentioned or either of them, or shaU permit the 
same to be so used, and any person having the care or 
management of or in any manner assisting in conducting 
any such house or place kept for the purposes aforesaid, is 
liable to a penalty of £100 or three months' imprisonment 
with or without hard labour. 

By section 4 any person being the owner or occupier of Sec. 4. 
any office, house, room or place opened, kept or used for the ^'onej^n 
purpose aforesaid or either of them, or any person acting on deposit for a 

bet. 

' 45 L. T. N. S., 512; 15 Cox, C. C, 3. 

2 8 Cox, C. C, 306 ; 4 Cox, 390. It was lately decided by the Divisional 
Court that " Welshing " was an indictable oflfonce, but the case is nowhere 
reported. 
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behalf of such owner or occupier, or any person having the 
care or management or in any manner assisting or conduct- 
ing the business thereof, who shall receive directly or in- 
directly any money or valuable thing or a deposit on any 
bet on condition of paying any sum of money or other valu- 
able thing on the happening of any event or contingency of 
or relating to a horse-race or any other race, or any fight, 
game, sport, or exercise, or as the consideration for any 
agreement to give any money or valuable thing on such 
event, and any person giving any acknowledgment, note or 
security on the receipt of any such deposit is liable to a 
penalty of £50 or three months' imprisonment. 

Section 5. Money paid or deposited as in the last section, 
may be recovered by the depositor as money paid to his use. 

Section 6. Nothing in this Act is to extend to any person 
receiving any money or valuable thing by way of stakes or 
deposit to be paid to the winner of any race, sport or exer- 
cise, or to the owner of any horse engaged in any race — an 
exception which seems ^sery analogous to the proviso of 
section 18 of 8 & 9 Vict., o. 109, exempting " contributions 
to a prize " from the general law with respect to wagers, 
which has been discussed above. 

With respect to this statute against betting houses the 
following are the oflfences specified : — 

(1.) Being the owner or occupier of a house or place kept 
or used (a) for the purpose of betting with persons resorting 
thereto, (6) for the purpose of receiving money on deposit in 
respect of bets. 

(2.) Using any such house for such purposes or either of 
them. 

(3.) Having the care and management or assisting in the 
business of any such house. 

The above persons are each liable to a penalty of £100 or 
six months' imprisonment. They are, in addition, liable to 
be indicted for a nuisance, seeing that such houses are 
declared to be, by section 1, common nuisances ; by section 
2, gaming houses within 8 & 9 Yict., c 109. 
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(4.) By section 4, all the above persons {Le. the owner or Receiyiug 
occupier of such house or place, or any person acting on his ®^^ ®* 
behalf, or any person having the care or management or 
assisting in conducting the business) are liable to a penalty 
of £50 or three months for receiving money or other valuable 
thing as a deposit on a bet, and by section 5 the depositor may 
recover the money deposited as money paid to his use. But 
section 6 contains an exception in favour of any stakes or Exception in 
deposit to be paid to a winner of a race, or the owner of a ^*y°^ ^* 
horse that is running (vide supra, Manning v. Purcelly p. 53). It 
is not very easy to see what the practical effect is of providing 
that betting houses shall come within the meaning of common 
gaming houses in 8 & 9 Vict., c. 109 ; the enactments in 
section 2 of the latter Act, are such as could not apply to a F Effect of 
house merely kept for betting purposes, while 16 & 17 Vict. ^^' 
itself declares betting houses to be common nuisances, inflicts 
a specific penalty for keeping them, and contains provisions 
for entering and searching them. 

(5.) Another species of offence prohibited by this Act is 
advertising houses or places as being opened or used for the par- 
ticular kind of betting prohibited by the Act. This is by virtue 
of section 7, the provisions of which, as vnM appear more fully 
hereafter, are supplemented by a later statute, 37 Vict., o. 15. 

The questions and cases which have arisen and been decided Cases under 
under section 1 and section 3 of the Act of 1853, may be Hou^e a^l 
grouped under the following heads : Sees, i and 3. 

I. What is a " place ? " 

II. What constitutes user for betting purposes of a house 
or place P 

III. What kind of betting is within the Act P 

IV. What is the extent of a manager or assistant's 
liability P 

V. Receiving money on deposit within the Act. 

I. The meaning of the term ** place " which is used in the What is a 
Acts directed against gaming and betting houses, as in fact "P^^^®" ^ 
it is in all the previous statutes on the subject of houses and 
" places " kept for the purposes of gaming or playing un- 
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lawful games, has undergone a great deal of discussion. It 
will be remembered that the statute 4 Geo. IV., c. 60, 
declared the term "place'* as used in previous statutes, 
-particularly the Lottery Acts, to mean " a place in or out of 
enclosed premises, whether on land or water." Even if this 
statute cannot be regarded strictly as interpretative of all 
statutes, it may at any rate be a guide to the meaning of 
the term in other statutes. 
A table in III Boggett V, Catierns^ the defendant was in the habit of 

H>dePark. resorting to Hyde Park and keeping a betting table. Held, 
that though it was not necessary that a " place " should be 
under cover, still a spot in a public park which could not 
have an owner or occupier, would not come within the Acts. 
Per Pollock C.B., on the ground that a place to be within 
the Act must be capable of having an owner or occupier. 
Per Bramwell, on the ground that it was not an ascertained 
place. Per Lush, J., in Eastwood v. Miller^ " the person 
there was not an occupier of the place and he had no business 
to use it for that purpose.'* In the course of the arguments 
a remark was made by Bramwell B. that the table occupied 
by the defendant could not be a common gaming house 
within section 2. This seems to suggest that nothing could 
be a place within the Act unless it couldby afairconstruction 
be considered a gaming house. His lordship's observation 
does not seem to have been made use of in arguing subsequent 
cases : if such be the test, the word '^ place '* would seem to 
require a much more limited interpretation than it has since 
received from the Courts. 

The case oi Morley v. Greenhalg^ was quoted by Lush, J., 
in Eastwood v. Miller y^ as depending on the same principles 
as Doggett v. Catterns. It was held that a person could not 
be convicted of keeping, using, or acting in the managemenfc 
of any place for the purpose of cock-fighting, or of suffering 

1 19 C. B. N. S., 766; 34 L. J. C. P., 159. 

* L. R., 9 Q. B., at p. 443. Qy. whether the case would not come with- 
in 36 & 37 Vict., c. 94. 

3 3 B. & S., 374 ; 32 L. J. (M. C.) 93. 

* L. it,, 9 Q. B., at p. 444. 
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or permitting it to be so used (contrary to 12 & 13 Vict., 
c. 92, section 3) who resorted to a quarry of which he was 
not the owner or occupier, for the pui'pose of aiding in a 
cock-fight. The owner of the quarry had nothing to do with 
the men being there, and they had no business there. It 
seems that in Eastwood v. Miller , the Court took a dififerent 
view of the ratio of the decision in Doggett v. Catterns to 
that taken by the judges in Bows v. Fenwick, the former 
looked upon it as decided on the ground that it was a public 
place, and the defendant had no business to use it for betting 
purposes. The latter, rejecting the argument based on the 
fact that a man *^ might be ordered to move on," distinguished 
Doggett v. Cattern, as will be seeu, on the ground that no fixed 
place was used. 

In Shaw v. Morley^ there was a space railed off near the 
enclosure of a race course^ about 44 yards by 2. It was let 
out to a tenant who paid rent for it, and by him divided into 
partitions ; in each partition there was a wooden structure, 
5 ft. in height, fronting both ways, in which betting trans- 
actions were conducted, but which had no roof. It was con- Betting oiitof 
tended for the defendant that these structures were not *^'''^^- 
offices or places within the Act, which was directed against 
betting in towns, and the words " house " or " place " must 
be ejusdem generis with the words "house'* or "room." 
Heldy that the Act was wide enough to cover betting out of 
towns ; that this was a place and an office within the Acts ; 
and that defendant was conducting a business within sec- 
tion 3. Per Keixy, C.B. : " It is no matter whether there is a 
roof or none, or whether the structure is moveable or fastened 
to the earth." Per Martin, B. : " The structure described 
was both an office and a place. What it most resembles is Moveable 
those moveable offices on wheels, in which merchants conduct °^®®^- 
their business of lading and unlading ships in the docks of 
Liverpool, and I have no doubt that such a structure would 
be an office or a place within the meaning of the Act. But 
this was more, it was a fixed place." 

1 L. R., 3 Ex., 137. 
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An umbrella 
may be a 
** place." 



Enclosures. 



This case decides three points — (1) That the Act is wide 
enough to reach betting in rural places. (2) That an tin- 
covered as well as a covered spot may be a place within the 
Acts. (3) Any locomotive structure may also be a place. 
But the judgment of Q-rove, J., in Oalloicay v. Maines {post) 
should be compared with this. 

In Bows V. FenwicK^ an umbrella was held to be within the 
Act. Defendant was on a racecourse, standing on a stool 
which was covered by a large umbrella capable of covering 
several persons, the stock being made in joints like that of a 
sweep's brush, so as to be taken in pieces. On the umbrella 
were written the defendant's name and address. There was 
also a card exhibited on which were the words, " We pay all 
bets first past the post." The umbrella was kept up whether 
the weather was wet or dry. Numerous bets were made by 
the defendant. It was argued that this case was like 
Doggett v. Cattems, the place which defendant occupied being 
public, and that no erection could constitute a place within 
the Act, from which defendant could be ordered to move on. 
The Court held that this was a place within the Act. They 
considered it more like Shaw v. Morley than Doggett v. Catterns, 
In the latter case there was no fixed place within the park at 
which defendant was stationed. Here, the card and the 
umbrella with the inscription clearly indicated a fixed and 
ascertained place where the defendant carried on a prohibited 
business. 

In Eastwood v. Miller^ the defendant was in occupation of 
a large enclosure of more than three acres, where a' pigeon- 
shooting match was going on. The Court held that the 
fact of its being a large enclosure did not affect the question ; 
and that it was a place in spite of the fact that there was .no 
structure erected therein. 

But the case is more important on the question of " user." 
The same remark also applies to Haigh v. Sheffield^ which 
was another case of an enclosure used as a cricket ground. It 



1 L. B., 9 C. P., 339. See 36 & 37 Vict., c. 94. 

3 L. R., 9 Q. B., 440. 3 L. R., 10 Q. B., 102, 
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was again argued unsuccessfully, that ** place *' meant some- 
thing of the same nature as "office " or " house.'* But it may 
now be taken as settled that any kind of enclosure, whether 
covered or not, with or without an erection, may come within 
the Acts. ' 

Finally we come to the casfe of Galloway v. Maries^ in A bookmaker 
which the Court went a step further in curtailing the book- the grand 
maker's liberty of action on a racecourse. stand. 

A race meeting was held in Four Oaks Park, belonging 
to a company, admission being by payment. Defendant 
and another man A obtained entrance to a railed enclosure 
called the ring, attached to the grand stand. A stood on a 
wooden box not attached to the ground, and both he and 
defendant oflfered to make bets with people about, A 
receiving the money, and defendant entering the bets in his 
book. They remained in one place the whole time. The 
Court held that this was a " place " within the Act. The 
justices had submitted for their consideration — 

(1.) Whether the enclosure was " a place." Questions 

(2.) Whether the box was " a place." c'^urt .^^^"^ ^'^ 

Grove, J., said the questions were not weU framed. 
" The box, which is a moveable thing, cannot of itself be a 
place, and perhaps the enclosure might not of itself be a 
place within the Act. The real question is whether the 
facts in the case constituted a ' place.' " After referring to 
the previous cases continued : " I am inclined to think that 
the more important consideration is the fixity of the place, 
not, indeed, the absolute fixity as in the case of fixtures, but 
in the sense of the place being and remaining the same for a 
considerable time, long enough for the betting public to 
know where persons willing and offering to bet might be 
found. I do not say whether a person standing on a carriage 
step or in a circle where the turf was cut away would be 
within the Act, but I am far from saying he would not 

be so. 

Upon this case it may be observed — 

(1.) That from the remarks of Grove, J., about the frame 
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of the questions, the real issue is not whether a particular 
structure or spot is "a place" or not, but whether, 
coupled with all the facts, the use to which it has been 
put, &c., a place has not been constituted by the act of the 
person/ 

(2.) That the remark of Grove, J., as to the box not being 
a place as being moveable, is in contradiction to the views 
of Kelly, C.B., and Martin, B., in Shaw v. Morley (vide 
supra). In the latter case it was the certainty rather than 
the fixity of the place that was taken as the test. 

(3.) It was the fact that defendants occupied one spot the 
whole time that formed the grounds of the judgment. If 
this is the true state of the law, a betting man would not be 
within the Act if he changed- his spots from time to time, 
even though he advertised his vocation by words or signs; but 
since the decision in Reg. v. Cook^ it would seem from the 
remarks of Hawkins, J., that a betting man in an enclosure 
attached to a grand stand might still be brought within the 
Act as '* using a place for the purpose, betting with persons 
resorting thereto." After Eastwood v. Miller and other 
cases, there can be no doubt such an enclosure is " a place," 
and it seems equally clear from Reg. v. Cook that the 
operations of betting men in such enclosures are just the 
sort of betting which the statute prohibits. 
User for II. With regard to evidence of user for betting purposes, 

purpoi^s ^^ seems that a club where the members bet is not within 

the Act. 
A club. Thus the case of Oldham v. Ramsder? goes to show how 

far a club at which betting is extensively practised, and in 
which there was a separate room kept for betting purposes, 
comes within the Act. Plaintiff was commission agent and 
in the habit of making bets for other persons ; he was also a 
member of a club at Manchester called *Hhe Ellesmere,*' 
which consisted of over 1,400 members. It had one room in 
which betting took place, and in the others were refresh- 

1 32 W. R., 795 ; given post in full. 

2 44 L. J. C. P., 309; 32 L. T. K. 8., 825. 
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ments and cards. Tn the betting room the bets were only 
made between members and no money was paid by way of 
deposit. The defendant, who was not a member, employed 
the plaintiff to back certain horses at certain races. The 
plaintiff did so by taking the odds against these horses with 
members of the club, and he informed the defendant of the 
bets having been so made. . The horses lost, and plaintiff 
having paid the losses sought to recover from defendant. 
The defendant pleaded that the plaintiff paid the money to 
and it was received by the owner, occupier or keeper of a 
certain house, office, room or other place opened, kept and 
used for the purpose of money being received upon an 
undertaking to pay money on the event of horse-races by 
the owner, &c., as the plaintiff well knew, and that the 
money was paid by the plaintiff to such owner, &c., for the 
purposes of betting, or on a deposit on a bet. This plea 
was evidently framed in the provisions of section 1 of the Act. 

The only point really decided was whether this club was 
a place used and kept by the owner or occupier for the 
purposes of betting. 

For the plaintiff (supporting of course the legality of the 
establishment), it was argued that it was not shown that auy 
money was paid to the owner or occupier in respect of these 
bets. The plaintiff was not owner ; it was only one member 
betting with another. 

For the defendant, on the other hand, that it was sufficient 
that money was received by "persons using the same,*' 
which words did not mean persons acting on behalf of the 
proprietor- Also that the members were "occupiers" of the 
club within the Act, so that the receipt by one member 
from another in respect of a bet would bring the case within 
the Act. 

One member gave evidence that he made a bet with 
plaintiff, and was paid by him at the club. 

The Court held that there was no evidence that this was 
a place kept or used for the purpose of betting. 

It will be observed that this was a very concrete decision 



144 



THE LAW OF BETTINO. 



Enclosures. 



Has t wood V. 
Miller. 



Haigh v. 
Sheffield. 



and did not go far towards explaining what cases are and 
what cases are Yiot within the Act. 

An enclosed ground may be "used for purposes of 
betting " if betting men are allowed to enter and bet 
indiscriminately with those resorting thereto. Thus in 
Eastwood V. Miller an officer went to the borough park ground 
at Dewsbury, which was (it was admitted) in the occupation 
of the defendant. A pigeon-shooting match was about to 
take place. There were two bookmakers on the ground 
shouting out 20 to 2 on the match. Two persons went up 
to one of the bookmakers and made a bet, receiving tickets 
in exchange. Defendant was within hearing of the 
bookmakers, but did not take any part or say anything. 
After the pigeon-shooting match a foot-race took place at 
which bets were made as before on the pigeon-shooting. 

It was objected that there was no evidence that the grounds 
were kept or used for the purposes of betting, as only one bet 
was proved to have been made. But .the Court held that 
there was sufficient evidence to justify the magistrates in 
coming to the conclusion that the premises were used for 
betting as well as pigeon-shooting, and that the two objects 
were combined. Defendant knew that persons going there 
would bet upon the matches, and they were allowed to bet 
there. 

In Haigh v. Town Council of Sheffield} defendant occupied 
a house, and an enclosed piece of ground adjoining, used for 
cricket, foot-races, &c. Within the grounds, but outside the . 
space reserved for the runners and amongst the spectators^ 
some fifteen or twenty persons, being clearly professional 
betters (George Trickett being one of them), stood on chairs 
and stools in difierent spots, with books in their hands, 
calling out the odds on the different runners and betting 
with different persons. Numerous bets were made by the 
visitors to the grounds, such persons each depositing one 
shilKng and receiving a ticket. It was admitted that the 
defendant knew what was going on, and took no steps to 

1 L. R., 10 Q. B., 102. 
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prevent it. Upon the question whether defendant could be 
convicted of keeping or using the place for the purpose of 
betting, Blackburn, J., expressly leaves the question open 
whether the place must not, to be within the Act, kept for 
the purpose of the particular kind of betting mentioned in 
the preamble to the Act, viz., receiving money on deposit. 
Anyhow, in this case, as in Bows v. Fenwick and Eastwood v. 
Miller, there was evidence of deposits having been paid. 
" It may well be," said his lordship, *^ that the Legislature 
intended to confine it to that kind of betting, leaving it to 
future legislation to extend the enactment if necessary. 
. . . . It is clear that the magistrate came to the 
conclusion that the appellant knew that people resorted to 
the enclosure for the purpose of betting, and permitted foot- 
racing to go on and these betting men to come in, knowing 
the betting to be an ordinary consequence. The magistrate 
was right, therefore, in saying the appellant did permit the 
place to be used for betting, on the principle that a man 
must be taken impliedly to be answerable for what he knows 
to be the ordinary consequence of what he permits .... 
The appellant keeps the grounds for both purposes (foot- 
racing and betting) ; and it is immaterial which purpose is 
ancillary to the other. Then it was said the place was not 
shown to have been ' habitually * used for betting : the 
word does not occur in the statutes ; but I think, if it were 
necessary to show it, there was ample evidence from which 
the conclusion might be drawn, that it wq-s habitually used ; 
and, moreover, I am of opinion, though the magistrate would 
not probably have found that the place was * used ' for 
betting if only one instance of betting had been proved, still, 
if the occupier of the place, knowing that betting was going 
on in this way, though only once, aUowed it to be carried 
on, he would be guilty of permitting the place to be used 
for betting within the statute. I repeat that I do not express 
any opinion whether the Act is restricted to cases in which 
the betting is carried on by means of money actually 

deposited." 

10 
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Mellor, J., also reserves the same question. Lush, J., 
in his judgment, points out that while ordinary gambling 
transactions had been dealt with by 8 & 9 Vict., o. 107, the 
present statute was directed against a more degenerate form 
of gambling. The words of the enacting part go beyond 
the words of the preamble, not for the purpose of extending 
the operation of the Act, but for the better carrying out the 
object intended, and reaching every kind of evasion which 
might be attempted. But his lordship does not seem to 
express any opinion upon whether the Act is confined to 
receiving money on deposit. 

The important points in these two cases seem to be (1) It 
is an open question whether the Act 16 & 17 Vict., o. 
119 applies to houses or places kept for betting of any 
kind, or only for ready money betting. It must not be 
forgotten that section 1 declares any house kept for the 
purpose of betting with persons resorting thereto, or 
for the purpose of receiving money on deposit ; as though 
it intended to include, not only the latter kind, but any 
kind of betting whatever, and the penalties in section 3 
are inflicted for keeping a house for the purposes afore- 
said or either of them ; thus seeming to aim at houses kept 
both for betting generally and betting for ready money. 
(2) That using a place for betting for a single day only is 
sufficient to bring a case within the statute ; and, according 
to Eastwood v. Miller^ one act of betting proved may be 
enough. (3) If a person who is the owner or occupier of 
a ground kept for athletics, &c., knowingly admits betting 
men into the premises, and takes no steps to prohibit betting, 
he uses the place for the purpose of betting within the 
Act. 
Betting with- With respect to the kind of betting that is within the Act 
in the Act. Ill considerable uncertainty has always been felt owing to the 
lack of decisions on the subject. In the above case of Haigh 
V. Sheffield it was observed by Lush, J., that the statute was 
intended to deal, not with the ordinary practice of betting 
or wagering, but with a more degenerate form of gambling, 
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and one of a more demoraKsing tendency. At the same 
time his lordship does not explain exactly what kind of 
betting is aflfected by the statute. A case which really does 
throw some light on the matter is Oldham v. Ramsden,^ Oldham v. 
though the groimds of the decision are not very clear. But 
it was there held that a club where the members habitually 
bet with one another is not within the Act. This con- 
struction of the Act has lately been cohfirmed in a case in 
which the whole subject was much discussed. 

In the late case of Reg, v. Cook^^ before Hawkins and ^^9- ^- ^"^*- 
A. L. Smith, JJ., defendant was convicted by justices for 
that he unlawfully had the care and management of a certain 
cricket ground opened and kept for the purpose of persons 
betting thereon, on certain events and contingencies relating 
to a bicycle race. He was merely the manager employed 
by the directors of a company. At a bicycle race betting 
men were in the grounds among 20,000 people, and they 
took down bets, and the odds were called out in a loud 
voice. Cook acted as judge of the race, and stood about 
twenty yards off from where the betting went on. Boards 
were put up that no betting would be allowed. The appel- 
lant knew there was betting though not taking part in it, 
but he could not have wholly prevented it, though with 
the aid of some constables he might have to some extent 
done so. 

Hawkins, J., said, in giving judgment, that the conviction Form of 
itself disclosed no offence at law. Defendant was convicted ^^^^^^ ^^^* 
of having had the care and management of a certain place 
used for the purpose of other persons betting therein. This 
would include ordinary betting, which was not interfered 
with by the statute, as his lordship in the course of his 
judgment explains. Dealing then with the facts proved in 
the case, his lordship said that they did not bring the case 
within the statute. Before the Act of 1883 there existed 
in London and elsewhere a number of offices and houses in 

1 44 L. J., C. P., 309. 32 L. T. N. S., 825. 
2 See 48 J. P., 357, and 32 W. R., 796. 
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which a regular betting business was carried on, sometimes 
conducted by the owners and occupiers, sometimes entrusted 
to the care and management of clerks and servants. The 
method of business was to keep long lists of races about ta 
take place, with the current odds placarded in the office, and 
the owner or manager received ready money from all sorts 
of persons to abide the event. This was what the Legis- 
lature designed to prevent. So much for betting houses, 
which are declared to be a common nuisance. 

Section 3, however, is directed against certain individuals — 
owners, occupiers, and persons using the premises for the 
purposes mentioned -persons permitting them to be so used, 
and managers of the premises so used. In this case the 
management by the defendant was perfectly lawful. The 
Act only contemplates a taking a part or share in the 
management of an unlawful part of the business. His 
lordship was far from saying that no offenoa was committed 
on the grounds. There were clearly men on the grounds 
for both of the illegal purposes of betting mentioned in 
section 1. If these men went down to this place for the 
purpose of betting with persons resorting thereto, or even if 
they limited their operations to receiving money on deposit, 
they could be made responsible ; there is ample evidence 
that those men used the grounds for both these purposes. 
Defendant did nothing but manage the lawful part of the 
business; and the mere knowledge that betting of an illegal 
character did take place in some part of the grounds, shows 
no oflFence within the Statute. 

Mr. Justice' A. L. Smith said that if the manager of the 
grounds were held liable, it would be difficult to see how 
any man employed to sweep the paths at Lillie Bridge could 
escape responsibility if betting were proved to go on there. 

It is clear, therefore, from this most important case that 
the Act does not prohibit people keeping houses, clubs 
or grounds at which members or people congregate for 
the purpose of betting with one another. This is laid down 
not only by Mr. Justice Hawkins in Reg. v. Cook, but also 
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in a case alluded to above, Oldham v. Rarmden. What the 
law does forbid is people keeping houses or places for the 
purpose of betting themselves with persons resorting thereto, 
or allowing other people to use the house for the same ordinary 
purpose ; it also inflicts a penalty on persons who use the ^*^?xfj* 
premises for that purpose. That is to say (and this is 
obviously the construction put upon the Act in Reg, v. Cooli) 
if a bookmaker goes into grounds kept for athletic purposes, 
and advertises himself generally to the people there present 
as willing to bet^ both he himself is liable as a person using 
the place for forbidden purposes, and the owner or occupier 
is liable for permitting it.^ But there is no objection to 
persons going to a place or meeting at a club for the purpose 
of betting among themselves ; the statute does not pro- 
hibit such betting, nor does it call the owner to account for 
permitting it. 

It will be observed that this case is in no way inconsistent 
with any of the previous authorities. In Eastwood v. Miller 
and in Haigh v. Sheffield^ there were regular betting men on 
the groimd, betting with all comers, which, according to 
Hawkins, J., in Reg, v. Cook^ would bring a case within the 
Act. Further the expression of his lordship's opinion as to 
the insuflSciency of the form of the conviction is quite in 
accordance with Oldham v. Ramsden, where the members 
met to bet with one another in a club, but the club was not 
kept by a proprietor for the purpose of betting with the 
members himself, or of allowing others to use it for that 
purpose. The question raised by Blackburn, J., in Haigh v. ? Betting on 
Sheffield^ as to whether the statute was confined to ready ^^^.^^^"^ 
money betting was not actually decided in Reg, v. Cooky but 
it seems to be implied in the remarks of Hawkins, J., that 
men attending the grounds would be liable not only for 
receiving money on deposit, but for betting on credit. At 
any rate it would be very unsafe in the present state of the 
authorities for persons to rely on the mere suggestions of 

^ Bee the note to Galloway y. Maries, sup. p. 141. 



150 



THE LAW OF BETTING. 



Stewards' 
authority in 
grand stand. 



Liability of 
a manager. 



Mr. Justice Blackburn, and think they can evade the Act 
by keeping a house for betting on credit. 

Considering how the law stands with regard to the liability 
of owners or occupiers of enclosures, for allowing them to be 
used for the purpose of betting with the public resorting 
thereto, it may be as well to notice that by law they have 
somewhat arbitrary powers in the matter of allowing persons 
to remain therein, even after they have paid their money. 
Thus in Wood v. Leadbitter^, Lord Eglinton was steward 
of the Doncaster Races. Plaintiff was in the grand stand, 
having obtained admission by ticket issued by the authority 
of Lord Eglinton. Defendant by his lordship's direction 
ordered plaintiff to leave the grand stand. It was assumed 
for the purposes of the case that plaintiff had in no way 
misconducted himself. It was held that the right to come 
and remain on the land of another could only be granted by 
deed ; otherwise it was a mere licence recoverable at any 
time without returning the money paid for the ticket. 

IV. Questions have also arisen with respect to the liability 
of a person " having the care or management, or in any 
manner assisting in conducting the business.^' 

In Slatter v, Bailey'^ the house was kept by T and his 
two sons for the purpose of betting on horse-races. One 
day T and one son sat at one table in a room receiving 
bets, and in another room defendant and another son of 
T sat at another table also receiving bets, the betting 
being called out aloud. On the defendant, when apprehended 
were found numerous entries relating to past and future 
races. Held, that as defendant was proved to have been 
assisting the principal in the business, that was evidence 
that he was using the house, and was taking part in the 
management within the Act. 

This decision is by no means inconsistent with that of 
Reg, V. Cook, which has already been fully treated on an6ther 
point. It will be unnecessary to refer to it again further 
than to recapitulate very shortly the point as to the liability 



1 IS M. & W. 838. 
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of the manager, viz., that he is not liable unless the busi- 
ness be illegal and he be taking part in the illegal part of 
the business. In Slatter v. Bailey this was what defendant 
was doing ; he was assisting the owner in a betting business. 

V. The following is a decision on the liability for receiv- Commission 

ing money on deposit. _ \lT^l^:^^t 

In Wright v. Clarke^ "Wright was charged under section 3 ^^ office. 
of 16 & 17 Vict., c. 119, with keeping a house and office near • 
Covent Garden for the purpose of receiving money on an 
undertaking to pay money on events and contingencies 
relative to horse-races. Advertisements were inserted in the 
different papers to the effect that he woiild execute com- 
missions on all races at the best prices, instructions to be 
sent to his oflBces in York Street ; that he did not lay bets 
hiinself but only acted as agent in the matter. '*The 
money sent for investment will be taken into the best 
market and laid out to the best advantage for clients. All 
communications must be sent through post, and the replies 
can only be forwarded in the same manner. Commissions 
executed to any amount on receipt of the cash. All bets 
paid the day after the race (less 6 per cent, on winnings), 
provided the vouchers are.sent at the same time.'' Two or 
three police officers acting on instructions, gave instructions 
to Wright by post to back certain horses for some of the 
Ascot Eaces, enclosing P.O.O.'s, and they received letters of 
acknowledgment from Wright, saying that their instructions 
has been carried out. In one case an officer received a 
cheque from Wright for winnings minus 5 per cent., Wright's 
commission. A warrant being issued under section 11 of the 
Act, Wright and some clerks engaged in filling up papers 
and forms relating to his betting business were arrested. 
A large number of documents and books l*elating to betting 
were found upon the premises, and also 56,000 vouchers. 
There was in one of Wright's books an entry of his trans- 
action with one of the officers. Being convicted and fined 

1 34 J. P., 661. 
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£100, a special case was stated for the Court of Queen's 
Bench. 

For Wright it was contended : (1) That he was not 
within the Act, seeing that persons did not resort to his 
office, the whole was conducted by correspondence ; besides 
he was simply an agent and not a principal. (2) That the 
vouchers did not amount to an agreement to pay money on 
• a bet, but only contained advice as to the mode of applying 
for payment. (3) If they did amount to such an agreement 
the money deposited with him by P.0.0. was not the con- 
sideration for such agreement. The real consideration was 
the 5 per cent, of the winnings retained. (4) That Wright 
could not be said to have used the house for the purpose of 
receiving the P.O.O/s. 

The Court held that Wright came within the second part 
of section 1. The office was kept open and there was a 
promise, express or implied, to pay the money in the event 
of a horse-race though nobody entered the house. There 
could be no doubt Wright was the principal and intended to 
be responsible for the payment of the bet. An implied 
promise would suffice to bring the case within the statute. 

It will be remembered that by section 4 of the Act each 

single act of receiving money on deposit, &c., in a house 

kept for the kind of betting prohibited by the Act, is 

punishable with a penalty of £50. 

Advertising The next kind of offence created by the statute consists in 

houses^ advertising any house or place as being used for betting 

purposes or for the exhibition of betting lists. 
16 & 17 Vict., Section 7 enacts that " any person exhibiting, publishing, 
or causing to be exhibited or published, any placard, hand- 
bill, card, writing, sign or advertisement, that any house, 
office, room or place is kept or used for the purpose of 
making bets or wagers in manner aforesaid, or for the 
purpose of exhibiting lists for betting, or for the purpose of 
inducing any person to resort to such house, &c., for the 
purpose of making bets, or any person who on behalf of the 
owner or occupier of such house, &c., who shall invite other 
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persons to resort thereto for the purpose of betting, shall be 
liable to a penalty of £50 or two months' imprisonment.' ' 

What persons are forbidden by this section to advertise 
is : (I) That a house or place is kept for the kind of betting 
mentioned in a former part of the Act, i.e,y section 1 . So 
that to imderstand what kind of betting it is that must 
not be advertised, reference must be made to the cases that 
have been decided thereon. According to the latest case of 
Heg. V. Cook {vide supra), the betting prohibited is betting by 
the owner or occupier with persons resorting to the house or 
place. Whether it would be safe to assume from this that it 
would be lawful to advertise a house as a resort for persons 
who wanted to make bets with one another, seeing that (2) it is 
also forbidden to advertise so as to induce or invito people 
to resort to a house for betting purposes, not for betting " in 
manner aforesaid." So that possibly an advertisement in 
the form suggested might be held to be covered by this part 
of the section, but see Cox v. Andrews (post). (3) People 
must not advertise their houses as exhibiting betting lists — Betting lists. 
that is, people may keep lists of racQs, current odds, &c., but 
not advertise the fact. This should be borne in mind by 
hotel and club proprietors, and all persons whose premises 
are furnished by means of the " tape " with the latest infor- 
mation as to races. Betting lists may be seized by officers 
entering premises by virtue of section II of 16 & 17 Vict., 
which speaks of lists and '* all documents relating to betting," 
and also they are expressly mentioned in section 12 of the 
same Act, which treats of the powers of the Metropolitan Police. 

This statute has been supplemented by a subsequent one, 
37 Vict., c, 15, which is described as " an Act to be con- 37Vict., c. 15, 
strued as one with the principal Act of 1853 and to be 
cited together as the Betting Acts." 

By section 3, where any letter, telegram, circular, placard, 
handbill, card or advertisement is sent, exhibited or published. 

(1.) Whereby it is made to appear that any person, either 
in the United Kingdom or elsewhere, will, on application, 
give information or advice for the purpose of, or with respect 
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to, any bet or wager on any such event or contingency as is 
mentioned in the principal Act ; or will make on behalf of any 
other person any such bet or wager as is mentioned in the 
principal Act; or 

(2.) "With intent to induce any person to apply to any 
house, office, room or place, or to any person with the view 
of obtaining information or advice for the purpose of any 
such bet or wager, or with respect to any such event or con- 
tingency as is mentioned in the principal Act, or 

(3.) Inviting any person to make or take any share in or 
in connection with any such bet or wager. 

Every person sending, exhibiting or publishing, or causing 
the same to be sent, exhibited or published, shall be subject 
to the penalties provided in section 7 of the principal Act 
with respect to oflfences under that section. 
Tipsters' What the latter statute prohibits people doing is, not 

^"^vvt d°* advertising themselves as ready to give information or " tips " 
with respect to ordinary betting transactions, but only with 
respect to betting carried on in any office or place where the 
occupiers carry on such business. Tims in Cox v. Andrews^ 
defendant issued advertisements in the Licensed Victuallers' 
Gazette and Hotel Courier that Centaur would, for half-a- 
crown in stamps, give information and advice with respect to 
the probable winners of races in the ensuing week. Centaur 
was the defendant's regular correspondent with respect to 
horse-races and information relating thereto. There was no 
address given at which persons desiring such information 
should apply. Held that the advertisement, contemplated in 
37 Vict., c. 15, referred to bets made in any office, house or 
place as referred to in the principal Act, and not to advice 
with respect to ordinary betting ; the Act was to be read 
with the principal Act, and the only kind of betting pro- 
hibited by the latter was that specified in section 1. Of 
course, this being the purport of the statute, all the cases 
cited above as to " what is a place," etc., and particularly 
the case oi-Reg, v. Cook as to the kind of betting prohibited 

1 L. R., 12 Q. B. D., 128. 
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by the Statute 16 & 17 Viet., o. 119, apply to the construc- 
tion of the supplementary as well as of the principal Act, It 
does not appear that this case could have the effect of 
limiting the prohibition against advertising betting lists to 
advertising in betting houses. 

We now come to treat of the procedure whereby the laws Procedure, 
against gaming and betting houses can be enforced. It will 
be observed that it differs in some important respects from 
the ordinary procedure in criminal cases, in being more 
drastic and to a great extent less considerate to the liberty of 
the subject, owing to the great difficulty of detecting the 
offences and the facility with which the law might be 
evaded if ordinary forms had to be observed. 

With respect to gaming houses, the procedure is different Gaming 
according as the house is situated in the metropolis or out of °^®®' 
that district. In the metropolis, by 2 & 3 Vict., c. 47, In the 
section 48, power was given to the Commissioners of the Police °^®*^<^Poli^* 
Force, on the report of any Auperintendent, that there were 
good grounds for believing that any house within the district 
was used as a common gaming house, and on two witnesses 
making oath before a magistrate, to empower the superinten- 
dent and other constables to enter the house, arrest all persons 
found therein, and destroy all tables, instruments of gaming, 
money, and securities for money. By 8 & 9 Vict., c. 109, 
section 6, the Commissioners are invested with the same 
powers except that the necessity of two witnesses making 
oath before a magistrate is dispensed with. 

By section 7 sjiecial power is conferred on such super- 
intendent or constables to searcli the whole house where he 
shall suspect there are instruments of gaming concealed, and 
any person found therein. 

In the case of houses out of the metropolis, justices of the Out of the 
peace may, on information on oath that there is reason to ™^*^°P^^3- 
suspect any house is used as a gaming house, issue a 
warrant in the form given in the schedule to the Act to 
empower officers to enter such house by force, and arrest all 
persons found therein. This section does not empower con- 
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stables to seize or destroy instraments of gaming, like 
section 6. An important point to notice about the form of 
the warrant is that it is directed only against a particular 
house, the individuals who may be arrested need not be 
named or described. This is an important departure from 
ordinary procedure, as generally a warrant for an arrest is 
bad if the name of the person to be arrested or some des- 
cription of him do not appear on the face of the warrant, as 
was decided in the " general warrant " cases in Q-eorge III/s 
reign. 

By section 5 it is provided that it shall not be necessary in 
support of any information, for keeping a gaming house, to 
prove that persons found playing therein were playing for 
money or stakes.^ 

It does not appear that police magistrates in the metropolis 
have the power of issuing warrants in the form above 
described, as the section expressly excludes the metropolitan 
district. 

N.B. — ^In any questions arising under this Act, reference 
should be made to the cases which are noted imder the 
corresponding portions of the Betting House Act, as the 
wording of the two statutes is in many cases similar. 

There are also important provisions in 17& ISYict., c. 38, 
with respect to the power of a magistrate to compel witnesses 
to give evidence, under section 6 and section 6. All persons 
apprehended under the powers contained in section 3 and 
section 6 of 8 & 9 Vict., c. 109, may be required to give 
evidence touching any unlawful gambling or obstruction of 
officers in the house, notwithstanding that such evidence may 
tend to criminate the witness. Such person refusing to be 
sworn may be dealt with as any ordinary witness so refusing. 
But every such person who has made full discovery of all the 
facts he knows is entitled to a certificate from the justices, 
which frees him from criminal proceedings in respect of 
matters on which he has been examined. 

By section 7 penalties and costs may be levied by distress, 

^ See tco Anderson v. Hume^ 46 J. P. 825. 
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and by section 8 half the penalty is to be paid in aid of the 
poor-rate of the parish in which the offence is committed, and 
half to the person laying the information. 

In Wrai/ v. Ullis^ a question arose as to whether this 
section applied to penalties paid in the metropolis. By the 
Statute !J & 3 Vict., c. 71, section 47, it is provided that all 
fines paid in London Police Courts shall be paid to the 
Receiver of Police. The question was whether this enact- 
ment was superseded by section 8 of 17 & 18 Vict., c, 38. 
The Court held that it was not ; and tliat in the latter section 
an implied exception was contained in the case of penalties 
paid in the Metropolis, and that therefore the Receiver was 
entitled. 

By section 9, if the person who shall have laid the Neglect to 
information neglects to prosecute, the justices may authorise P'^^®®^*®- 
some other person to proceed. 

Any person convicted summarily under this Act may Appeal, 
appeal to the Quarter Sessions on entering into recognisances 
and finding sureties within 48 hours of his conviction. 

By section 11 no information under the Act is to be No certiorari, 
removed by certiorari into the Queen's Bench. 

In the case of actions brought against officers for any Actions 
trespass or other wrongful proceeding done or committed in Q^^J^g^ 
the execution of the Act, it is provided (section 13) that no 
action shall be brought if sufficient tender of amends shall 
have been made before action brought, and by section 14 no 
action or other proceeding shall be brought, unless one 
month's notice in writing shall have been given to the 
intended defendant, nor unless the action shall have been 
commenced within three months of the act or omission com- 
plained of. 

In JSlake v. Beech^ it was contended for the defendant that 
by section 14 a month's notice of the information ought to 
have been given to him, but this point was abandoned by 
Counsel as untenable, when the case came before the 

1 28 L. J. M. C, 46 ; 1 E. & E., 276. 

2 1 Ex. Div. 320. 
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Divisional Court ; and was also said by the Court to have 
been "founded on an obvious mistake ! " 

Keeping a gambling house is one of the oflFences mentioned 
in the Vexatious Indictments Act, 22 & 23 Vict., c. 17, which 
by section 1 provides that no bill of indictment for any of 
the offences named shall be presented to the Grand Jury 
unless the prosecutor or person preferring such indictment 
has been bound by recognisance to prosecute or give evidence ; 
though by section 2, if the justices decline to commit for trial, 
the prosecutors may require them to bind him over to 
prosecute. 

The procedure in the case of betting houses is to a certain 
extent similar to that in the case of gaming houses, except 
that the power of magistrates to issue a warrant in the form 
already described is not limited to places out of the metro- 
politan district. 

By section 11 of 16 & 17 Vict., c. 119, justices of the peace 
are empowered, on information on oath that any house is 
suspected of being used as a betting house, to issue a warrant 
authorising the forcible entry into any such house, and the 
arrest and searching of all persons found therein, and also 
the seizure of all lists and cards and other documents relating 
to racing or betting found in such house. Such warrant 
may be in the form given, in the schediile to 8 & 9 
Vict., c. 109. 

In Anderson v. Hume^ is was decided (1) that this section 
empowers the search of licensed houses as well as others, 
although they are subject in some respects to special regiila- 
tions; (2) that the power to arrest persons found therein is 
not confined to persons found engaged in gaming. 

In Blake v. Beech^ a warrant was issued under section 11 
of this Act for the search of a house suspected, as was stated 
in the warrant, of being used as a common gaming house 
within 8 & 9 Vict., c. 109. Under this warrant defendant and 
other persons found therein were arrested. Defendant was 
afterwards charged under section 3 of 16 & 17 Vict., c. 119, 



1 46 J. P., 825. 
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with keeping a betting house. Ample evidence was given 

that defendant was manager of the place and that it was 

used for betting purposes, but this charge was made without 

any fresh information being laid against defendant. It was Whether 

objected on his behalf that as the information on which the tion necessary' 

warrant was granted was laid under 8 & 9 Vict., c. 109, a 

fresh information ought to have been issued before he could 

be charged under the Statute 16 & 17 Vict., c 119. 

The Court diflfered. Field, J., holding that no fresh in- 
formation was necessary. In this case a specific charge was 
made against the accused sufficient to give the magistrates 
jurisdiction. The information provided for by section 11 
took away the necessity of any further information. Further, 
according to the current of modern authority, when a man is 
before a magistrate who has jurisdiction as to time and place, 
no further information is necessary before bringing any fresh 
charge against him, though it might be proper to adjourn 
the hearing. 

The rest of the Court, Cleasby and Grove, J.J., differed. 
In the ordinary course a charge is preceded by information 
or summons. In this case the defendant was brought up on 
a charge different from that contained in the information. 
In a penal matter the charge ought to be comprised within 
the information. There is nothing in section 1 1 to dispense 
with the regular information or summons ; it only enables 
persons to be brought before the magistrates so as to know 
who is to be charged. The conviction was therefore quashed.* 

The information may be laid before one justice only.^ 

Where an information under the Betting House Act 
charged defendant with having kept a house for betting pur- 
poses on the 5th October *^ and divers other days." The 
evidence proved was for the purpose alleged on the 8th of 
November only. Held that under section 9 of 11 & 12 
Vict., c. 113, the variance was immaterial.^ 

* In the same case (2 Ex. Div., 335) it was held that there was no 
appeal from the Divisional Court, this being a criminal matter. 

» Lee V. Gold, 44 J. P., 395. » Onley v. Gee^ 7 Jur. N. S., 570. 
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For an instance in which a warrant was, under this section, 
issued in the metropolis, see Clarke v. Wright (quoted above). 

Section 12 confers the same powers on the Commissioners 
of Police in the metropolis, on the report in writing of any 
superintendent, to authorise such superintendent, with other 
constables, to enter suspected betting houses, as is contained 
in the G-aming House Act ; to take into custody all persons 
found therein,^ and to seize all lists, cards, or other docu- 
ments relating to racing or betting. 

The Act also contains provisions similar to those of the 
Gaming House Act, with respect to appeals to Quarter 
Sessions, certiorari, and limitations of action (see above, 
p. 157.) 

Gaming in Licensed Premises. 

By 35 & 36 Vict., c. 94, if any licensed person (1) suffers 
any gaining or any unlawful game to be carried on on his 
premises, (2) opens, uses, or suffers his house to be opened or 
used in contravention of 16 & 17 Vict.,'c. 119, he is Kable 
for the first offence to a penalty of £10, and for every subse- 
quent offence to a penalty of £20; the conviction to be 
endorsed on such person's license. 

The following cases go to show how far actual or con- 
structive knowledge on the part of the owner of the premises 
is necessary. 

In Redgate v. Saynea^ defendant was the landlady of an 
hotel at Epsom ; witnesses proved that three men and a horse- 
trainer, a lockey, and an inhabitant of Newmarket, were 
playiBg caids for money in the sitting room from 11 p.m. 
The defendant retired to bed, leaving the hall porter in 
charge of the house. The latter closed the door and retired 
to his chair in the parlour, at the farthest end of the house. 
The usual place for such chair was in the hall, and it was his 
duty to wait upon his guests in the sitting room. From the 
judgment delivered the following rules may be abstracted : 
(1) That defendant would not be liable merely for the fact 



^ See Anderson v. Hume, 46 J. P., 826. 
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of gaming unless she knew of it or connived at it. (2) ]n 
her absence she wag responsible for the conduct of those she 
left in charge. (3) The fact of the porter moving his chair 
out of the way was some evidence that he suffered or connived 
at what was going on, but the judges declined to say whether 
they would have drawn the same conclusion. 

In Bosley v. Davies there was evidence that persons were 
playing at cards in the house, but none that the manageress 
or the attendants knew that gaming was on. One of the 
players deposed that all the brandies and sodas were served 
before the playing commenced. The case was sent back to 
the magistrates with an intimation of opinion from the Court 
that some knowledge, actual or constructive, or connivance 
on the part of the owner was necessary. 

In Somerset v. Eart^ defendant was keeper of licensed 
premises. On market day, when the inn was very full, two 
men began gambling with a mug and three nuts. It was 
proved that the potman knew of the gambling, but took no 
steps to prevent it, nor did he communicate it to the landlord, 
who was engaged serving customers at the bar. Coleridge, 
C.J., in giving judgment, distinguished the case of Redgate 
V. Haynefi^^ on the ground that there the magistrates thought 
there was evidence of connivance. Mullins v. Collins was a 
case of serving a constable with liquor while on duty ; but 
there the liquor was served by a woman who was probably 
defendant's wife, to whom the management of the business 
had been entrusted. Here the magistrates find that there 
was no evidence that defendant had actual knowledge of the 
gaming, or that the potman communicated it to him, or that 
he wilfully shut his eyes to what was going on. All the 
cases show that there must be something in the nature of 
connivance. 

To be within the Act there must be either gaming for What is 
money or playing some unlawful game. Thus in R. v, ^the^ct ? 
Ashton^ (a case within 9 Geo. IV., c. 61, section 21) it was 

» 12 Q. B. D., 360. 

2 L. R., 9 Q. B., 292. 

3 1 E. & B., 286 ; 22 L. J. M. C, 1. 
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held that playing at dominoes, but not for money, was lawful, 
dominoes not being an unlawful game. 

In Danford v. Taylor,^ the game of ten-pins, the losers 
standing beer all round, was held to be within the Act. 

In Bew V. Sar%ton^ a licensed person allowed to be played 
on his premises a game called ** puff and dart,'* the object 
of which is to hit a mark on a target with a small dart blown 
through a tube. The players each contributed 2d. as 
entrance money, the total sum so contributed being applied 
to the purchase of a rabbit as a prize for the winners. Reld 
that he was rightly convicted of gaming on licensed 
premises. 

Card playing. In Fatten v. Rymer^ an inn keeper, whose licence forbad 
him to suffer gaming on his premises, was held liable under 
9 George IV., o. 61, section 21, for playing cards for money 
with his friends. 

Although 37 & 38 Vict., c. 49, permits licensed persons to 
serve liquors to private friends after hours, there is nothing 
in that Act which justifies him in allowing the friends in 
his house to play cards for money,* Section 25 of the Act of 
1872, which imposes a penalty on persons found in licensed 
premises during prohibited hours for the purpose of being 
served with liquor, does not extend to cases where they are 
only playing cards or other games*. 

Money lent to 111 ^oot V. Baker^ it was held that money lent a publican 

publican for f^y; \^q purpose of gaming in his premises contrary to his 

cannot be licence cannot be recovered. 

recovered. 

Betting in a Public Place. 

By 5 Gfeorge IV., c. 83, section 4, any person playing or 
betting in any street, road, highway or other open or public 
place, at or with any table or instrument of gaming, at any 
game or pretended game of chance, shall be deemed a rogue 
and vagabond. 



1 20 L. T., 483. 

2 3 a* B. D., 434. 

3 29 L. J.M. 0.^189. 



* Hare v. Osborne, 34 L. T., 294. 

* Cooper V. Osborne^ 36 L. T., 347 
« 6 M. & G. 336. 
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In Watson V. Martin^ it was held that tossing for half- Instruments 
pence was not within the statute. To supplement this ° &a,ming. 
defect in the statute, by 31 & 32 Yict., c. 62, section 3, the 
words " coin, card, token or other article used as an instru- 
ment or means of such wagering or gaming,' ' are added so 
as to include pitch and toss. But in Hirst v. Molesbury^ it 
was held that the latter statute did not apply to a deposit of 
money by a person in the hands of another, in a public 
place, to abide the event of a wager. 

In Tollett V, Thomas^ defendant was on a race course, and 
had a machine called a pari-mutuel. This machine had on 
it numbers, beside each of which were three holes, and 
behind these holes were figures which by a mechanical 
contrivance were made to shift on the turning of a key, so 
that any number from to 999 would be exhibited behind 
these holes. On the top of the machine was the word 
"total," and beside it were holes in which could be 
exhibited in similar manner figures shifting on the turn of a 
key. The defendant appropriated each of these numbers to 
designate a horse about to run in a race. Any person who 
wished to bet on a particular horse, deposited with the 
appellant's half -a- crown, and received a ticket with the 
number of the horse. The def endauts then by a turn of the 
key altered the figures, increasing the sum indicated along 
side that number by one, and the same turn of the key 
increased the figures beside *' total '' by one. 

After the race had been run, the holders of tickets with 
the numbers of the winning horse had divided among them 
all the half-crowns deposited, less 10 per cent, which 
defendants retained as their profit. 

Held (1) that this was an instrument of wagering 
or gaming within the Act. (2) That as the amount 
to be won depended on an event other than the issue 
of the race {Le.^ it varied according to the number 
of persons who backed a particular horse), it was 

1 34 L. J. M. C, 60. 2 L. r.^ e Q. B., 130. ^ L. R., 6 Q. B., 614. 
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a game of chance. It was like a lottery, which {semble at 
p. 621) would be a game of chance within the Act. 

It was left open whether a horse-race was a game of 
chance. 

An omnibus^ is a public place at any rate for some 
purposes. 

In Turnhull v. Appleton^ colliers and their families were 
allowed by a company to use a large field of 30 acres for 
recreation. Strangers were also allowed to go and play 
there. On one occasion defendant played pitch and toss in 
the field. Held that this field was a place to which the 
public bad access. 

It has lately been decided that a railicay carriage is a 
public place while in the course of a journey.^ 

So, too, a race course. See Tollett v. Thomas {ubi sup ). 

The Statute 36 & 37 Vict., c. 94, repeals the Act of 1868 
and provides " that any person playing or betting, by way 
of wagering or gaming, in any street, road, highway or other 
open and public place, or in any open place to which they 
have or are permitted to have access, at or with any table or 
instrument of gaming, or any coin, card, token or other 
article used as an instrument or means of such wagering or 
gaming, at any game or pretended game of chance, shall be 
deemed a rogue and vagabond " within the meaning of the 
Act of George lY., and punished under the provisions of 
that Act {i.e., three months' imprisonment), or may be fined 
40s. for a first ofience and £5 for a subsequent ofi'ence. 

It would seem that this statute is wide enough to take in 
a case like Doi/gett v. Catterns^ — ^where it will be remembered 
a man had a table in Hyde Park for betting purposes. 



^ Reg. V. Holmes^ 26 L. J. M. C, 
121. 
"^ 45 J. P., 469.' 



3 Langrish v. Archer, 10 Q. B. p., 
44 ; but see re Freestone, 1 H.&N.,93. 
* 84 L. J. 0. P., 169. 
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Higginson v. Simpson^ ante p. 34. — The author begs, with great respect, to 
suggest that this decision is erroneous, and that the case is really within the 
principle of Beeston v. BeestoUy which, it will be remembered, decides that a 
partner or agent is liable to account to his co-partner or principal for winnings 
received on a betting transaction. The real nature of the agreement in the 
present case seems to have been as follows : — The defendant, accepting the 
plaintiff's " tip," backed the horse " Begal " at 25 to 1, laying, say £4 on liim, 
80 that if the horse won, his winnings would be £100, of which he was to 
account for £50 to plaintiff, while if the horse lost, plaintiff was to pay him 
£2, i.e., share the loss in the same proportion as the profit. The author sub- 
mits that this arrangement amounted to a partnership in a betting transaction, 
and nothing else — it was a contract to share profit and loss. Suppose plaintiff 
had prepaid the £2 to defendant with instructions to back the horse on their 
joint account, plaintiff to receive £50 as his share of the winnings, would not 
that have been almost on all-fours with Beeston v. Beestonf Does, then, the 
fact of there having been no prepayment make any difference ? or the fact 
that here'the plaintiff was to win or lose a fixed sum, instead of a certain pro- 
portion of the profits or losses ? The real distinction would seem to be 
between an independent wager between A and B, and an agreement between 
A and B with respect to profits and losses to be won or incurred by a wager 
with a third party. The transaction in this case seems to come under the 
latter category ; it was not like a " hedging " operation on the part of the 
defendant ; it was not as if defendant had first made a wager with a third 
party backing the horse, and then made a separate wager with plaintiff betting 
against the horse, taking advantage, perhaps, of a change in the odds to cover 
his risks. The agreement clearly had reference to a betting transaction to be 
effected with a third pirty, and the plaintiff's right to the £50 was clearly 
conditional on the bet being made, on the horse winning, and, it would even 
appear, on the defendant's being paid what he won ; plaintiff was to receive 
£50 out of the winnings. It was not like an unconditional, personal agreement 
to pay on a future event. 
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No doubt in form it was very like a wager between plaintifE and defendant, 
plaintiff backing the horse for £2 at 25 to 1 ; but the cases cited in the text 
fleem fully to establish the principle, which was indeed accepted by the Court 
in the present case, that it is the substance and not the form that is material. 

If the above view of the transaction be correct, the fact that plaintifE called 
himself a '^ tipster " would seem to be decidedly immaterial. 

N.B. — It is necessary to call attention to a serious misprint in the " Law 
Reports," 2 C. P. D. 76, which would give a totally different character to the 
transaction. The report reads, the ^^ Defendant was to pay £2 to the plaintiff." 
It is clear from the arguments and the judgment that it was the plaintiff who 
was to pay £2 to the defendant. 
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Advbbtisiko 

Betting House illegal, 152 

Betting Lists do., 153 

Information with respect to betting, when 

legal, ibid. 
to indace persons to bet, 1.54 
Lotteries, penalty for, 110 
recoverable only in Attorney-General's 

name, ibid. 

Agent (see Bbokeb, Stajleholdeb) 
authority of, 
to pay bets if lost, implied, 89-42 
irrevocable after bet made {see Bbokeb) 

42 et aeq. 
secus before bet made, 46 
how determined, 53 
makes bets in his own name, 42, 43 
responsible personally for losses), ibid, 
queii/f whether responsible when bet made 

in name of principal, 45, 46 
illegality cannot set up against prin- 
cipal, 25 
indemnity, implied right to, 
in respect of wager-contracts, 44, 45 
in respect of bargains \}n Stock Ex- 
change, 41, 81 
secus in respect of illegal contract, tbid. 
query when he pays losses by cheque, 46 
winnings, 
must account for to principal, 25, 37, 38 
executor of deceased, do., 37 

Art Unions 

exempt from Lottery Laws, 122 

Australian Law 

of wagering, similar to English, p. 67, 
note 



Bank — Banker {see Gaming House) 

Bankbuptct 

ol principal determines authority of 

agent, 64 
depositor de' ermines authority of stake- 
holder, ibid. 
Trustee in, 
vi agent cannot clai.n indemnitv from 
principal in respect of betting 
dobt, 81 



Bankruptcy- conftnwerf. 
Trustee in — contintted, 
of defaulter in Stock Exchange cannot 
claim difference from official as-^ 
siipiee, 75 — 79 
Discharge, order of, may be refused fdr 
rash speculation, 97 

Barnard's Act {see Stock Exchange) 

Bazaars, 

query within Lottery Acts, 117 

Betting {see Wager-Contract, BETnifG 
House, Public Place) 

Betting House {ue Place) 
a common nuisance, 135 
a gaming house within 8 & 9 Vict. o. 109^ 

ibid. 
advertising {see Advertising) 
Betting, what within Act, 146 
ordinary, not within Act, 147-149 
on credit, qii^ery^ 149 
with persons resorting thereto, 147, 149 
club where members bet, 142, 147 
Deposits, 
keeping house for receiving, on bets^ 

135, 151 
receiving, 136 
acknowledgment of, 136^ 
agreement to repay on event, implied 

sufficient, 152 
of stakes for winner of race legal, 18& 
inviting persons to resort to, 152 
manager, liability of, 150 
owner, liability of for permitting user,. 
1H5, 148 
- user of {see Place) 

Betting Lists, 

advertising illegal, 153 
exhibiting, not illegal, ibid. 
seizable when, 158 

Bill of Exchange fgb Gaming Debt, 
given for iLegal consideration, 10 
{see Illegal Considebation) 
»ecua if given for bet not on a game or 
pastime, 12 
if bet made after game is finished, 22: 
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Bill of Exchamob — continued. 
acceptor 
liable to holder in due coarse, 11 
paying holder, can recover from drawer, 
25 
with interest when, ibid. 
payment may be by cheque, 26 
mj unction to restrain negotiation, can 

obtain, 25 
delivery up ditto ibid. 

cheque, bill includes, 26 
Defect in title, meaning of, 11 
gaming debt is, ibid, 
shifts burden of proof on to holder, 

ibid. 
notice of, 
what amounts to, 13 
C'inseqnences of, 12 
overdue bill, subject to, 12 
void consideration, is not, ibid. 
Drawer, 
liability of, to acceptor who has paid, 25 
to indorsee for value, 16 
Equity, is subject to an, 11 
Indorsee for value, 

can sue acceptor when, 11 

burden of proof on, to prove, bond jidty 

ibid. 
notice of illegal consideration, what 

is, 13 
can recover from drawer, 16 

^ONDS 

within the e-^uity of 5 & 6Wm. IV., c. 
41,27 

Bboeeb» {set Stock Exchange) 

liable personally to jobber, 42, 81 
differences, can recover for, paid on be- 
half of principal, 82, 83 
implied authority to pay, 42 
authority irrevocable, 40, 43, 102 
When contract void under Leeman's 
Act, 102 



Cbeatino at Plat, 134 

Cheque [set Bill of Exchangr), 

included in term " bill," 6 & 6 Wm. IV., 
G. 41,s. 1,26 

amounts to payment, do., section 2, ibid. 

turf agent paying losses by, aemblef can 
recover from principal, 46 

winnings received by agent, good con- 
sideration for, 38 

Club {see Betting House) 

Cock-fighting, 71 

Conflict of Laws, 

general rules as to, 66 
gaming debts contracted abroad 

recoverable here, 56 
money lent for gaming in France, 57 



Conbtbuction of Spobtino Contbact, 
steward's decision generally final, 68 
by Court, ibid. 
parol evidence admissible to explain, 

ibid. 
Newmarket Meeting, meaning of, 69 
gentleman rider, do., ibid. 
evidence of usage, 43, 54, 69 

Continuations {see Stock Exchange) 

Contribution to Pbize {see Winner, Sub- 
scbiption) 

Death 

of principal or depositor revokes au- 
thority, 54 
of agent or stakeholder, ibid. 
of one party, bet off, ibid. 

Deposit {see Subscbiption to Prize) 

bookmaker with, on bet not recoverable, 

56 
secus with keeper of Betting House, 137 
receiving, and keeping house for receiv- 
ing [see Betting House) 
race, to abide, equivalent to a wager, 34 
subscription to prize, not the test of, 61 
, under £10, not within Statutes of Anne 
and Wm. IV., 20 
with stakeholder {see Stakeholdeb) 
'* money " does not pass under gift of, 
54 

Diffebenceb {see Stock Exchange, Bbokeb) 

Dividends, 

sale of future not void as wager, 86 
forbidden on Stock Exchange, 87 

Excessive Gaming {see Unlawful Gaming) 

EXECUTOB 

must not pay bettdng debts of testator, 55 
nor sums deposited on bets, ibid, 
secus where testator kept a Betting 
House, 55,137 
of betting agent, semble^ must account to 
principal for winnings, 37 

Fish Ponds, 

semble illegal as Lotteries, 117 

Foreign Law {see Conflict of Laws) 

FOBFEIT 

of stakes not enforceable, 54 
{see Penalty) 

Games 

within Statute of Anne, 6 

" lawful games " within 8 dr 9 Vict., c. 

109, 69, 73 
•unlawful games, ibid. 132 
players at unlawful, 109, 132 
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Gaming, [see Gaming House, Unlawful 
Gaming, Lottery, Wager- Con- 
TRACT, Licensed Prebiises, Public 
Place, Instruments of Gaming, 
Excessive Gaming) 

Gaming House, 

illegal at common law, 123 
a common nuisance, ihid. 
Evidence of, 
bank kept by some of players, 128 
excessive gaming, 130 
unequal chances of game, 1^8 
unlawful game, playing of, ihid. 
obstruction of officers entering under 

powers of Act, 129 
instruments of gaming, ibid. 
contrivances, 
for destroying instruments, ihid, 
for barring doors or access, ihid, 
for giving alarm, ihid. 
Manager, 

liability of, 127 

includes banker or croupier, 128 
obstructing or assaulting officers entering, 

127 
giving false names and addresses, ihid, 
partnership in [see Partner) 
private house may be, 129 
procedure in respect oi{8ee Procedure) 

Good Dinner, 

nothing immoral in, 3 

Grand Stand, 

semhle may be a '* place " for betting, 142 
steward's authority in, 150 

Hawkins, Sir Henry, 
His judgments in 
Read v. Anderson, 43 
Taylor v. Smetteu, 116 
Jenks V. Turpin, 130 
Reg. V. Cook, 147 

Horse Racing, 

a game within the Statute of Anne, 69 
formerly illegal for over £10, 6, 69 
now all legal, ibid. 
within 10 miles of London require license, 

71 
chance, whether game of, 164 
for stakes, equivalent to wager, 34 
steeplechase, 71 

Illegal Consideration {see Bill of Ex- 
change, Lottery) 

void ditto, difference between and, 10-13 
30 

gaming debt is, 6-10, 22 

betting debt is, if bet on game, <fcc., ihid. 

bills or notes, effect of (on see Bill of 
Exchange) 

is a defect of title, 12 

should be specially pleaded, 16 



Illegal Consideration — continued, 
should be accurately stated, 15 
avoids bonds and other deeds, 17 
part consideration illegal, whole avoided 
secua where contract divisible, 18 
past race, bet on, not illegal, 22 
deposit on race under £10, not an illegal 
consideration 20 

Loan {see Loan of Money) 

Indian Law, 

of wagers similar to English, 30 
of speculative sales, 37 
of lotteries, 110 

Information {see Procedure) 

with respect to betting {see Advertising) 

Instrument of Gaming, 
coin not included in, 163 
pari-mutuel, ihid. 
in gaming-houses 
may be seized by officers entering in, 

Metropolis, 155 
aecua out of Metropolis, 156 
superintendent entering may search for, 

155 
evidence of gaming-house, 129 
means for destroying, ditto, ihid. 

lOU, 

not within 5 & 6 Wm. IV., c. 41 ; 27 

Irish Cases, 

Lynn v. Bell, 26 
Crofton V. Colgan, 33, 60, 63 
Graham v. Thomson, 52 
MacElwaine v. Mercer, 52 
Irwin V. Osborne, 54, 60, 64 
Newcomen v. Lynch, 68 

Leeman's Act {see Stock Exchange) 

Licensed Premises, 

gaming in, permitting illegal, 160 
knowledge or connivance of owner 

necessary, ihid. 
what is gaming, 161 

may bo entered under Gaming and 
Betting House Acts, 158 

Loan of Money, 

for gaming purposes, semhle illegal, 16 
for betting on games, &c., illegal, ihid, 
tor paying lost bets recoverable, 17 
for illegal gaming, penalty, 133-4 

Lottery {see Place), 

adventurers in, penalty on, 109 
advertising illegal, ihid, 
penalty recoverable only in Attorney 
General's name, 110 
Art Unions when legal, 122 
bonus in companies, distribution of by 
lot, 113 

12 
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LoTTEBT — contintied. 
BaTiaars, 

proceedings in, gy, within Lottery 
Acts, 117 
definition of, 108 
fish ponds, 117 
foreign lotteries, 109 
illegality of 

deposits recoverable on notice. 111, 110 

vitiates subsidiary contract, 118 
little-goes illegal, 109 
penalty for 

recoverable only in Attorney General's 
name, ihid.^ 120 
Proceedings in case of, 120 
Sweepstakes, 111 
Warrant for arrest, 121, 12% 
Rovai Palaces, exception in favour 

' of, 73 

Manager [see Betting House, Gamine 
House) 

Metropolis, 

cock-fighting in, 72 

horse-race within 10 miles requires 

licence, 71 
Gaming Houses in, 

Commissioners of Police may issue 
warrant to superintendent to 
search, 155 
Bupermtendent entering may destro ■ 

instruments of gaming, ibid. 
Betting Houses [see Procedure) 
Penalties recovered in 
payable to Receiver of Police, 167 

Newmarket Meeting, 

exempt from old laws against horse- 
racing, 70 
a moveable feast, 69 



Official Assignee {see Stock Exchange) 
Options {see Stock Exchange) 



Palaces, Royal, 

exempt from law a against unlawful games 
and lotteries, 73 

Partition by Lot 

among jomt tenants, »tc., exempt from 
Lottery Acta, 109 

Partnership, 

right to account of profits 

in betting transactions, 24, 37 

in lotteries, 119 

in a gaming house, 134 

Penalty to enforce Wager not Re- 
coverable, 54 



Place {see Public Place) 
within Lottery Acts 

enclosed building not material, 110 

includes water as well as land, ibid. 
within Betting House Act 

enclosures, 140 

roof immaterial, 139 

moveable structures, 139 

grand stand, 142 

stool, 141 

umbrella, 140 

user of what amounts to, 142-6 

habitual not necessary, 145 
for cock-fighting, 72, 138 

Players in Illegal Games, 109, 133 

Procedure, 

1. Gaming houses 
In Metropolis. 

Commissioners of Police may issue 

order to superintendent to search, 

155 
Power of superintendent to search for 

and destroy instruments of 

gaming, ibid. 
Out of Metropolis 
Justices may on information issue search 

warrant, 155 
form of warrant, 156 
information need not show that persons 

were found playing for money, 

ibid. 
no power to authorise seizure of in- 
struments of gaming, ibid. 
Persons found therein, 

may be apprehended on spot, 155 
whether gaming or not, 156 
may be required to give evidence, ihid. 
but then free from prosecution, ibid. 
Vexatious Indictment Act applies, 158 
Penalties application of, 156 
appeal, 157^ 
no certiorari, ibid. 
actions against officers, ibid. 
2. Betting houses 

Justices may issue warrant to search, 

158 
In metropolis. Commissioners' powers 

same as in gaining houses, 160 
information, fresh, necessary after 

arrest before prisoner charged, 159 
may be before one justice, ibid. 
licensed premises subject to Act, 158 

Public Place, 154 
what is a 
a race course 
a railway carriage 

Recission by wager, void, 35 

Sale, 

wager under guise of, void, 32 

lottery under guise of, illegal, 103, 11-f 
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Sale — continued 

of things not in possession, valid, (see 

Indian Law), 3 > 
of public stocks not in possession formerly 

void, under Barnard's Act, 74 
of future dividends 
not a wager, 86 

forbidden by Stock Exchange rules, 87 

• 

Scrip not equivalent to stock, 96 



Stakeholder, 

agent for depositor only, 61 
deposits revocable before paid 

47,52 
notice necessary, 50 
authority determined, 53 



over, 



(2.) by impossibility of performing 

his trast 
(S.) by death of depositor 
(4.) by bankruptcy of depositor 
{see Lottery) 
assignee of depositor cannot sue, 39 



Stakes see ** Sum added," Subscription, 
&c., Deposit, Wager-Contract, Stake- 
holder. 

Steeplechase {see Horse-race) 

Steward of race course, 

decision final (see Construction), 66, 68 
difference between and arbitrators, 66 
grand stand, can order off, 150 
self-interest no disqualification, 66 

Stock Exchange {see Broker), 

bargains for differences not known, 81, 86 
customs of binding on principal 41, 

81, 102 
secus if contrary to law, 101 
broker liable personally to jobber, 41, 81 
bank shares, sale of, 97, 102 
Leeraan's Act not regarded, 98 
liability of broker for not complying 

with, 99 
qy. if principal has acquiesced, 101 
continuations, nature of, 90, 94 
whether in nature of wagers, 92 
" taking in " by, different from loan, 

ibid. 
Contango, 91 
Backwardation, 94 
Options, puts, calls, nature of, 88 

semhle not in nature of wager, 89 
Differences^ 
bargains for not known on, 81, 86 
how payable on, 85 

broker can recover for, from client, 82, 84 
defaulter, due to, payable to official 
assignee, 77 
Official Assignee, 75, 78 
receives differences due to defaulter, 77 
claims against, for differences due frcm 
defaulter ibid. 



Stock Exchange — continued. 

Trustee in bankruptcy of defaulter can- 
not recover differences from, 78 
Time-bargains, meaning of, 86 
Wagenng, 
unknown on, 85 

test of, in transactions on, 81, 80, 92 

Subscription to Prize, 58, 68 

deposit with stakeholder not test of, 61 
wager transaction amounting to, is not, 

ibid. 
sum added by outsider, may be 59, 63 

" Sum added " by outsider, 
recoverable, 34 
. may be a subscription to a prize, 68 

{see Stakes) 

Superintendent 

{see Procedure, Instruments op 
Gaming, Metropolis) 

Sweepstakes {see Lottery) 

Time-bargains {see Stock Exchange) 

Tipster, agreement with, 83 and notb in 
Appendix 

Umpire {see Winner) 

Vexatious Indictment {see Procedure) 

Wager-Contract {see Subscription to 
Prize) 

nature and tests of, 31, 37 
agent and principal, agreement between 

not in nature of, 37 
consensus and knowledge of both parties 

necessary, 31 
construction of {see Construction) 
dividends sale of future, not, 86 
games, &c., for money, are, 34 
penalty for non-performance not recover- 
able, 54 
rescission of contract by, void, 35 
sale, under guise of, void, 32 
time-bargains, 86 {see Stock Exchange) 
winner and loser is of essence of, 32 
Tipster, agreement with, 33 (but see note 
IN Appendix) 

Warrant, 

general warrants bad, 156 

against gaming and betting houses, form 

of, 156, 158 
lottery laws, breach of, 121 

Welshing, an indictable offence, 135 
(note 2) 

Winner, 63, 68 

second horse may be, 63 
must be a competitor, 64 
there must 'be a loser, ibid. 
steward's decision final, 66 
umpire's and judge's ditto, 64. 
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Securities.* * In cloth, 16 s. 

THE BILLS OF SALE ACTS, 1878 ft 1882, with Copious Notes, Index, and Precedents 
showing the Alteration in the Law under the New Act. By Michabl G. Guibt, 
LL.B., of the Middle Temple, Barrister-at-Law. In cloth, 6s. 

THE ELECTRIC LIGHTING ACT, with Hints to Local Authorities, Explanatory Notes, 
and Amended Rules of the Board of Trade, &c. By Abthub P. Poley, B.A., of the 
Inner Temple, Barrister-at-Law, and Fbane Dethbidgb. In cloth, 28. 

A COBE OF CONTRACT LAW, Relating to Sales of Goods of the value of £10 and 
upwards. A Handbook for the use of professional and business men. By Henby J. 
Pabbington, of Middlesbrough, Solicitor. Demy 8vo. In cloth, 8s. 6d. 

AN INDEX TO THE CONSOLIDATED COUNTY COURT ORDERS, RULES, ANB FORMS, 
1875.— By H. Alan Scott, of the Inner Temple, Barrister-at-Law, 2s. 

THE SUMMARY JURISDICTION ACT, 1879, with Notes, Rules, Index, &o. By H. 
Mabtin Gbeen, Clerk to Justices. Price, in cloth, 3s. 6d. 

THE LAW OF MERCHANT SHIPPING AND FREIGHT, with Tables of Cases, Forms, and 

Complete Index. By J. T. FoABD, of the Inner Temple, Barrister-at-Law. Royal 8vo. 

In half-calf , One Guinea. 
HAHBBOOX OK STAMP BUTIES (FIFTH EBITIOK), revised and corrected by 

H. S. Bond, of the Solicitors* Department, Inland Revenue, Somerset House. 

Stiffened covers, Is. In cloth, 2s. 
THE PEACTICS AHB PB0CESBIHG8 OF THE COURTS OF INYBSTIOATIOK IHTO 

8HIPPIH0 CASUALTIES AHB COURTS OF SURVEY.— With Index and References. 

By C. J. Pbilb, Barrister-at-Law, of the Inner Temple. Cloth lettered, 28. 6d. 

The work is dedicated, by permission, to the Wreck Commissioner. 

A BI0E8T OF THE ELSMEETART EBUCATIOH ACT, 1870, with Orders of the Privy 
Council. A Concise Guide to Members of School Boards, and Instructions to Returning 
Officers and Town Clerks for conducting Elections, with Forms, by H. Monoeton* 
Solicitor. Post 8vo, cloth lettered, 28. 6d. 

LAWS OH BILLS OF EXOHAHOB, PR0KIS80RT H0TB8, CHEQUES, fte., of England, 
Germany, France, Italy, and Spain. By H. D. Jenoebn, Barrister-at-Law. Price 6b. 

96 k 96, LONDON WALL; 26, 26 & 27, GREAT WINCHESTER STREET; 
49, PARLIAMENT STREET ; and FINSBURY FACTORIES. 
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WATERLOW 4- SONS limited, LAW PUBLISHERS. 



LIST OF PUBLICATIONS-coHTiNOED. 

HAVITAL OF HTDSOLOOT. By N. Beabdmobb, C.E. In cloth, 248. 

nrDIAH EXCHAVeS TABLES. By J. L BsBBY. In cloth, 218., or with Supplement, 268. 

SITPPLEXEVT TO DITTO, separately, Ss. 

THE E1IPL0YEB8' LTABTT.TTY ACT, with Notes. By C. T. PABT, Barrister-at-Law, Is. 

THE BAVKES8* MAGAZIEE.— Journal of the Money Market and Commercial Digest. 

A First Class Monthly Financial Pablication, and the recognised organ of oommnni- 

cation for the Banking interest 1 s. 6d. per nnmber, or 21b. per annum, including two 

double numbers. 
THE BAEKIE6 ALHAEAC, DIBECTOKT, AID DIAET.— Published annuaUy in Noyember. 

Cloth lettered, Ts. 6d. 
THE COUHTT COMPAEIOH, DIAET, STATISTICAL CHBOEICLE,AED MA6I8TEBIAL AED 

OFFICIAL DIEECTOEY.— Published annuaUy in December. Prices— 68., 7s. 6d. and 

128., according to diary space and binding. 

THE SOLICITOES' DIAET, ALMAVAC, AED DIEECTOEY.— Published annually in October- 
Prices— 3s. 6d, 6s., 6s., and Ss. 6d., according to diary space. The POCKET 
EDITION, in leather tuck, 2s. 6d. ; Boan Wallet, 48. 6d. ; and Russia WaUet, 7s. 6d. 

THE MUHICIPAL COEPOEATIOES COMPAEIOH, DIAEY, DIEEGTOEY, AED YEAE-BOOE 
OF STATISTICS.— Published annually in December. Prices— 6s., 7s. 6d., 12b. 
according to diary space and binding. 

EE6LISH MUHICIPAL IHSTITUTIOHS: THEIE 6E0WTH AED DEVELOPMEET STATIS- 
TICALLY ILLUSTBATED.— " A most useful and valoable work."— Vide Public Press. 
By J. B. SOMiSBS ViKB, F.S.S. Boyal Svo, cloth, beyelled boards, 10s. 6d. 

THE EH0LI8H MUHICIPAL CODE, or the MUHICIPAL C0EP0BATI0H8 (CoiisoU- 
dation) ACT, 1882, with Notes, Comments, References, Statistical Appendix, and 
Voluminous Index, by J. W. Hume Williams, Barrister-at-Law. of the Middle Temple, 
and J. B. Somebs Yike, F.6.S. Cloth lettered, 7s. 6d. Second Edition in preparation. 

GEHEEAL EAILWAT ACTS, 1830— 1874.— A Collection of the General Railway Acts for 
the Regulation of Railways in England and Ireland, including the Companies, Lands, 
and Railways Clauses Consolidation Acts. Thirteenth Edition, with the Amending 
Enactments complete to the close of 1874. 12mo. In cloth, IBs. 

A 8UPPLEMEHT TO THE EHOLISH EAILWAT ACTS, 1876—1888.— Uniform in size 
with the 13th Edition of the General Railway Acts. Complete to the close of the 
Session, 1883. 12mo. In cloth, price 6s. 

BAILWAT8 IH SCOTLAHD, 1846— 1878.— The General Acts for the Reguhition of 
Railways in Scotland, including the Companies, Lands and Railway Clauses (Scotland) 
Acts, complete to the close of 1873, and a copious Index. A Supplement to the 
General Railway Acts. 1 2mo. In cloth (1873), 6s. 

CLAUSES COHSOLIDATIOH ACTS, 1846—1877. In cloth, 16s. 

STAHDIHO OEDEBS.— The Standing Orders of the Lords and Commons relatiye to 
Private BUls, with Appendix. Published at the close of each Session. In cloth, 68. 

PRACTICAL HIHTS OH THE EEOISTEATIOH OF FORMS AHD EETUEHS EEQUIEED 
TO BE FILED under the '* Joint Stock Companies Acts, 1S82 and 1S67,'' and " The 
Railway Companies Security Act, 1868." 8yo. Limp cloth, Is. 6d. 

WATSBLOWS SCEIBBLIHG DIARY. Foolscap folio, 6 days on a page, interleared 
' strong paper cover. Is. ; ditto 3 days, Is. 6d. ; ditto 2 days, \ bound cloth, Ss. 

96 & 96, LONDON WALL; 26, 26 & 27, GREAT WINCHESTER STREET; 
40, PARLIAMENT STREET; amd FINSBUBY FACTORIES. 
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WATERLOW ^ SONS limited, LAW PUBLISHERS. 



TO THE 

LAW AND PRACTICE 

OF 

PETTY SESSIONS; 

WITH 

THE SUMMAEY JURISDICTION ACT, 1879, 

BY 

EDWARD T. AYERS, 
Solicitor and Late Assistant Clerk to Justices, Great Yarmouth, 

In Cloth, Five Shillings. 



THE LAW 

OF 

DIRECTORS AND OFFICERS 

OF 

JOINT STOCK COMPANIES; 

THEIR POWERS, DUTIES, AND LIABILITIES, 

BY 

HENRY HURRELL, of the Injser Temple, 

and 
CLARENDON G. HYDE, op the Middle Temple, 

Barristers-at-Law. 

In Cloth, Three Shillings and Sixpence. 



96 & 96, LONDON WALL; 25, 26 & 27, GREAT WINCHESTER STREET; 
49, PARUAMENT STREET; and FINSBURY FACTORIES. 
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WATERLOW ^ SONS zimitsd, LAW PUBLISHERS. 



THE BAMRDPTCY ACT AP RULES, 1883, 

WITH F0BH6, SCALES OF COSTS, FEES AND PEBCBNTAGSS, 

BOARD OF TRADE ORDERS AND FORMS, 

COURT OBDEBS, DEBTOBS' ACT, 1869, 

AND RULES AS TO JUDGMENT DEBTORS, 

ADMINISTBATION 0BDEB8, &c., 
AND 

A OOMMENTAEY 

THEREON. 

BY 

M. D. CHALMERS, M.A., Babbisteb-at-Law, 

AND 

E. HOUGH, Chief Clebk, Bankeuptcy Depabtment, Boabd of Tbade, 

530 pages. In Cloth, 12s. 6d. 



BOLSOVER'S 

CHART OF THE BANKRUPTCY ACT, 1883, 

(GOFYBiaHT), 
SHEWING AT A GLANCE 

THE PROCEDURE 

FBOH 

ACT OF BANKRUPTCY TO DISCHABGE, 

includinq 

SMALL BANKRUPTCIES 

AND 

COUNTY COURT ADMINISTRATION ORDERS, 

BY 

R. W. BOLSOVER, Solicitob, Stockton-on-Tbes. 
PRICE Is., or mounted on Stiff Boards, Varnislied, 2s. 6d. 



96 & 96, LONDON WALL ; 25, 26 & 27, GREAT WIN0HE8TEE 8TEEET ; 
49, PARLIAMENT STREET; and FINSBIIRY FACTORIES. 
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WATEBLOW ^ SONS limited, LAW PUBLISHERS. 



> 



HANDBOOK TO THE PATENTS, DESIGNS, 
AND TEADE-MARKS ACT, 1883, 

Containing tlie Act and Rtdes, also an Explanatory and Praotioal Treatise 

thereon and the Procedure thereunder. 

FOB THE USB OF 

INVENTOES, MANUFACTUKEES, &c. 

With a Copious Index to the Aot and Rules. 

BY 

BRISTOW HCJNT, Consulting Patent Agent. 

In Cloth, Five Shillings. 



THE 

TIME TABLES 

FOB THE 

HIGH COURT OF JUSTICE 

AND FOB THE 

COUNTY COUET. 

REVISED AND CORRECTED UP TO MAY, 1884. 

BY 

*J. W. JEUDWINE, Babbisteb-at-Law. 
Second Edition. In Cloth, One Shilling. 



96 & 96, LONDON WALL ; 26, 26 & 27, GJblEAT WINCHESTER STREET 
49, PARLIAMENT STREET ; and FINSBURY FACTORIES. 
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WATEBLOW <^ SONS limithj), LAW PUBLISHERS. 



Seventh Edition. In doth, 15t. 

GUIDE TO THE PREPARATION 



OF 



BILLS OF COSTS, 

CONTAimNO 

PRACTICAL DIRECTIONS FOR TAXING COSTS IN ALL 
THE DIVISIONS OF THE HIGH COURT OF JUSTICE, 

With Pbbcbdbnt8 under the New Bules of 1883 belatino to Costs, 

ALSO tjndeb settled LAND ACT EULES, 1882, and undeb 
SOLICITORS' REMUNERATION ACT and LUNACY RULES, 1883, 

AND IN 

CONVEYANCINa, COUNTY COURT, HOUSE of LORDS, PRIVY COUNCIL, 

PROBATE DIYISION (Non-Contentioits), 
BANKRUPTCY, WINDING-UP ACTS and the LANDS CLAUSES 

CONSOLIDATION ACT. 

By THOS. W. PRIDMORE, 

One of the Principal Clerks in the Taxing Master's OflSce, Chancery Division 

of the High Court of Justice. 

PEINCIPLE8 AND PRECEDENTS 



OP 



MODEKN CONVEYANCING, 

188S. 

IN THEEE PARTS. 

I.— PRELIMINARY DISSERTATION. 
II. -CONVEYANCING STATUTES, with NOTES, 
ni.— PRECEDENTS. 

BY 

0. OAVANAGH, B.A., LL.B. (Lond.), 
Op the Middlx Temflb ixto Nobthebk Circuit, BAamsTBii-AT-IiAW. 

Author of " Tht Law of Money Seewitiet." 

In one vol., demy 8yo. 800 pages. Price 15s. 



96 k 96, LONDON WALL; 26, 26 & 27, GKEA.T "WINOHESTER 8TEEET; 
49, I'ARLIAJIKNT 8TRKET; akb FIN'SBUEY FACTORIES. 
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WATERLOW ^ SONS limited, LAW PUBLlSBMS. 



Second Edition (Sizth Keprint), Eevised and Enlarged. 

With another PFecedent, and an Index of Forms. 

THE AGEICULTURAL HOLDINGS 

(ENGLAND) ACT, 1883, 

WITH 

NOTES AND FORMS, AND A SUMMARY OF THE PROCEDURE, 

BY 

J. W. JEUDWINE, OF Lincoln's Inn, Barristbe-at-Law. 
130 pages, Demy 8vo. In Cloth, 3s. 6d. 

THE LAW RELATING TO 

CORRUPT PRACTICES AT ELECTIONS, 

AND THE PRACTICE ON ELECTION PETITIONS. 

WITH AN APPENDIX OF STATUTES, RULES AND FORMS, 

BY 

MILES WALKER MATTINSON and STUART OUNNINQHAM MAOASKIE, 

OF oa&T's nnr, babsistbbs-at-law. 

300 pages, Demy 8to. In Olotih, 7s. 6d. 

OF THE 

LAW EELATING TO THE MANAGEMENT 

OF 

PARLIAMENTARY AND MUNICIPAL 

ELECTIONS, 

BY 

MILES WALKER MATTINSON and STUART CUNNINGHAM MACASKIE, 

OF Gray's Inn, BARRiSTERS-AT-IiAW, 
AiUhors of** The Law relating to Corrupt Practices at JSleotions,** 

In cloth, Is. 

95 & 96, LONDON WALL ; 26, 26 & 27, GREAT WINOHESTEE STREET; 
49, PARLIAMEKT STREET ; and FINSBURY FACTORIES. 
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watbulow 4- sons limited, law publishers. 



THE SOLICITORS' DIARY, 



ALMANAC 



AIED 



LEGAL DIRECTORY. 



An eoccMent Diary, with Legal Notes for each day in Ae yeaa* — The Stamp 
Act, with Amendments to the present time — Succession amd Legacy IhUies 
— lAst of BamkSf etc. — ComrUy Comris, etc, — MvmicipaZ Boroughs, 
Recorders, Town Clerks — Clerks of the Peace — Undersheriffs^^Queen^.s 
Cownsel amd Serjeamts-a^Laiw — Oaths vn Supreme Ci/wrt — Jv/rats, etc, — 
Suggestions oti Regmtering Deeds amd Papers at PvhUc Offices — hisuram^ 
DvtedoTjf — TuihU of Protective Statutes — Index to Public General j^cts — 
Sesiies of Commission in Conveyancing business — Tims Tables amd Tables 
of Costs vjnder JudActU/wre Acts — Pa/rliamentary Directory — District 
Registries, etc. 

WITH ALPHABETICAL INDEX, ETC. ; 

TOOETHBB WITH 

NAMES AND ADDRESSES OF BARRISTERS IN PRACTICE, 

ALSO 

USTS OF LONDON AND COUNTRY SOLICITORS, 

WITH 

APPOINTMENTS HELD BY THEM. 

f&evmd with the Official Roll, by permission of the Cowteil of the Incorporated Law Society, 

and corrected by direct correspondence.) 

PRICES— 3s. 6d./6s., 6s. and 8s. 6d., aooording to Diary spaoe. 



05 & 96, LONDON WALL ; 26, 26 & 27, GREAT WINCHE8TEB STBBET ; 
49, PARUAMENT STREET ; and FINSBURY FACTORIES. 
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WATERLOW 4- SONS limited, LAW STATIONEMS, 



Form A. 
B. 
B. 






AUTHORISED FORMS FOR INCORPORATION, REGISTRATION, &C., 
UNDER "THE COMPANIES ACTS, 1862 AND 1867." 

No. 831 Memorandum of Association, for a Company Limited by Shares. 
8310 „ ,, „ Limited by Guarantee. 

831* „ „ „ UnUmited 

832 Notice of Situation of Registered 0£ace. Section 40. 
832a ,, Change of Situation of ditto. 

833 ., Increase of Capital. Section 34. 
836 Annual Balance Sheet. 

836 Articles of Association. — (Table A. — Companies Act, 1862.)— Lithographed as a 
Draft, for P^f essicnal use, alteration, and settlement. 

837 Memorandum and Articles of Association, on Foolscap Bookwise, in Letteipress, 
can be used as a draft or for reference. 

838 Form of Special Besolution. Section 50. 

840 Summary of Capital and Shuns, and List of Members, required to be returned to 
the Registrar annuaJly, by all Begistered Companies. Section 26, Form E. 

841 Continuation Sheets for ditto. 

840a Summary of Capital and Shares for Companies issuing Share Warrants. 
841a Continuation Sheets for ditto. 

842 List of Stockholders — Section 29. — ^Front and Continuation Sheet. 

843 Notice of Consent to take Name of Subsisting Company. 



844 
846 



Statement, Form D. Section 44. 

Notice for Ghizette of Besolution 
for Voluntary Windin g-u p. 

Ditto Conyening Final Winding- 
up Meeting. 
847 Liquidator's Betum of Winding up 
Meeting. 



No. 



846 



>• 






>» 



321 Transfer of Shares or Stock. 

322 Transfer of Share or Stock, Com- 

panies Act, 1862. 

323 Transfer of Bonds or Debantoes. 
926 Proxy. 

926a Do. Companies Act, 1862. 



BOOKS BEQUIRBD BY JOINT STOCK, LDCITBD LIABILITY, AND BAILWAY COMPANIBB. 



Allotmont Book. Share Lecba^er. 

Begiflter of Members and Transfer Ledger. 



Annual List. 
Numerical Begister of 

Shares. 
BegiBter of Transfers. 
BMrister of Bonds and 

Mortgages. 
EaOMter of Transfer of 

Bonds. 



Letter Book. 
Begister of Coupons. 
Guard Book for Trans. 

fers. 
Guard Book for Letters. 
Order Book. 
Begister of Proxies. 



Directors' Attendance 

Book. 
Daj Book. 
Ledger. 
JournaL 
Cash Book. 
Petty Gash Book. 
Beport Book. 
Begister otIsUexa. 
DivJdflnd Account Book. 



Wages Book. 
Postage Book. 



Preliminary! Expense 

Book. 
Invoice Book. 
Bill Book. 
Agenda* 

DuBOfcflBS* Mburte Book. 
OlTidend Warrant Book. 
Banking Ledger. 



LIMITED LIABILITY COMPANIES' BOOKS. 

MAY llE SELBOTBD FROM STOCK AT THE FOLLOWING PBI0B8 :• 

3 Qrs. 4 Qrs. 

Shake Lbdoek, Demy, red grained basil 



26/- 



29/. 



6 Qrs. 

33/. 



12 Sheets, 
48 Pages. 



24 Sheets, 
96 Pages. 



8. 

21 
15 
18 





6 




48 Sheets, 
192 Pages. 



a, d. 

36 

30 

34 



Hboister of Mbmbeks, Medium folio, in basil . . 
Beoisteb of Transfbbs, Medium folio, in basil . . i 
Allotment Books, Medium folio, in basil . . | 

REGISTER OP MEMBERS. 
Ck>mprismg in one book, the Alphabetical Register, the Annual List of Members, the 
Summary of Capital and Shares, and Register of Transfers, half .bound, 24/0, whole bound 
baaU, 27/0, or Russia 81/6^ 

Share Gertifioates, Bonds, Glieqaes, &o., Engraved and Printed. 

DIES FOR COMPANIES' SEALS SUNK AND FITTED TO PRESSES—SFECIMENS 

AND SKETCHES SUBMITTED. 



Kemoranda and Artioles of Association, Special Resolutions, &c., eneditiously printed 
In the proper fbrm for Regi stration and Distribu tion to Members. 

DBEDS OF SETTLBMENT AND ARTICLES OF ASSOOIATION ENGROSSED FOR SIGNATURES 

OF MBiiBERS AND ORNAMENTALLY OR PLAINLY BOUND. 



95 k. 96, LONDON WALL; 26, 26 & 27, GREAT WINCHESTER STREET; 
49, PARLIAMENT STREET ; amu FINSBURT FACTORIES. 
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WATERLOW ^ SONS LIMITED, LAW STATIONERS. 
SHORT LI8T OF ARTICLES USUALLY REQUIRED IN A SOLICITOR'S OFFICE. 



PAPERS. 



Plain Draft Paper. 

Bnled Draft Paper (on one and both sides). 

Bankmptcy Draft Paper. 

Bankmptcy Affidavit Paper. 

Bankruptcy Account Paper. 

Brief Paper (ruled and waterlined). 

Abstract Paper. 

Plain Foolscap (cut edfges and uncut). 

Affidavit Paper (ruled on 8 pp. and 4 pp). 

Judicature Paper. 



Custom House Pot. 

Letter Paper (cream or blue). 

Large Note Paper fcream or blue). 

Small Note Paper (cream or blue). 

Bental Paper. 

Beceiver's Account Paper. 

Executor's Personal Estate Paper, im. 

Blotting, Brown, Cartridge. 

Demy, Medium and Boyal for Engrossments. 

Tracing Paper and Linen. 

Bill Paper (ruled on 8 pp. and on 4 pp). 



Note Envelopes (No. 8), 

cream and blue. 
Foolscap Envelopes. 



ENVELOPES. 

Letter Envelopes (No. 5), 

cream and blue. 
Demy Envelopes. 



Draft Envelopes. 
Bri^ Envelopes. 
Deed Envelopes. 



BOOK POST WRAPPERS. 

Foolscap, Draft, Brief, and Deed Sizes. 



Indentures Open and Book- 
ways, red Imed and raled 
or unruled. 

Followers for ditto. 



PARCHMENT. 

Memorial Skins, plain or 
ruled, and with or without 
2s. 6d. stamp. 

Plain Skins. 



Probate Skins, with or without 

heading. 
Court Bolls. 

&c., &c. 



PAPEB INDENTUBES (see page 37). 

OOPYING PRESSES. 

Copying Paper, Letter Books, Oiled and Drying Sheets, Water Pans, Brushes, &c. 



Ledger. 
BiUBook. 



Solicitors' Diary 

(Waterlow & Sons'). 



AGOOUNT BOOKS. 

Day Book. I 

Journal. I 

Eain's System of Book-keeping. 

DIARIES. 
I Lawyer's Companion 
I (Stevens'). 



Cash Book. 
CaU Book, Ac. 



Munidpal Diary 

(Waterlow k Sons'). 



INKS. 
Coyping Ink, Office Ink, Bed Ink, Vermilion Ink. 

LEGAL AND GENERAL FORMS, 

INCLUDING 



Precedents of Conveyancing Forms. 
Bills of Sale, Notices for ** Gazette," kc, 
Enffrossments of Agreements, &c. 
Writs, Affidavits, Notices, &c. 



Probate and Administration Forms. 
Bankruptcy Forms. 
Companies' Forms. 
Naturalization Forms. 



Bed Tape. 

Chreen Ferret, 

Green Cord. 

China Grass. 

Sealing Wax. 

Wafers and Wafer Seals. 

Paper Fasteners. 

Bunners. 

Form Cases. 

Bodkins. 



MISCELLANEOUS. 

Evelet Machines. 

Stamping Presses. 

Boxwood Bulers. 

Post Office Inking Pads. 

Inkstands. 

Bags. 

Japanned Paper Boxes. 

Deed Boxes. 

Iron Backs for Boxes. 

Catalogues on application. 



Parchment Comer Pieces. 

Backing Sheets. 

Pens, Gum. 

Quill», &c., &c. 

Penholders. 

Pencils. 

Elastic Bands. 

Oaice Bags. 

Pounce Boxes. 



96 & 96, LONDON WALL ; 25, 26 k 27, GREAT WINCHESTER STREET ; 
. 49, PARLIAMENT STREET ; and FINSBURY FACTORIES. 

12 



WATERLOW ^ SONS uiiited, LAW STATIONERS. 



LAW WRITING AND ENGROSSING. 

Watbblow <& Sons Limited desire to call the attention of Solicitors and 
Professional Gentlemen to the facilities which they are enabled to offer for the 
execution of all classes of Legal Work. 

A competent staff of law writers and clerks are constantly engaged at 25, 26 & 27, Great 
Winchester Street, London Wall, and at 49 & 60, Parliament Street, Westminster, and 
W. & S. are therefore enabled to execute any work entrusted to them with the utmost care 
and despatch. 

Deeds, &c. carefully and correctly engrossed. 
Stamp Duties assessed and paid. 

Charges for copying at per folio of 72 Words: — ». d. 

Engrossments in Kound-hand . . ..02 

Attested Copies and Fair Copies of every description . . . . IJ 
Wills, Abstracts, Parliamentary Briefs and Minutes of Evidence 2 
Abstracting Titles and Fair Copy . . . , . . . . ..06 

Drafts, &c, received from the country can be eng^ssed or copied and sent by return post 

when required. 

A Large Stock of Stamped Parchment and Paper of every description being kept ready 
for immediate use, any order can be executed without the slightest delay. 



LAW LITHOGKAPHY. 

The facilities aflforded by Wateblow <fe Sons Limited in this department 
having led to so great an increase of their business, they are enabled to retain 
a staff of hands capable of completing, in a few hours, an amount of work which 
would formerly have required as many days to accomplish. 

Briefs, Abstracts, Minutes of Evidence, Reports, and Legal Documents, Builders' Quantities, 
Contracts, Specifications, &c., lithographed in good plain round-hand, with the greatest accuracy. 

A Brief of 100 sheets can, if necessary, be lithographed in three or four hours. The evidence 
taken daily on Private Bills or Arbitration Cases may be neatly and correctly lithographed or 
printed during the night, and delivered to Counsel before 9 o'clock the following morning. 

The following prices are intended as a guide to the charges for the ordinary description of 
Law Lithography ; where a great number of copies of any document are required, special 
estimates will be given. 

Abstracts copied Briefwise, 5 to 8 folios 
per sheet on Superfine Paper : — 

8 Copies . • . . 6^. per sheet. 



12 „ .. 4jrf. 

20 ,, .. .. Z\d. 

30 ,, .. 3rf. 

60 „ .. .. 2d. 

100 „ .. .. l\d. 

Per 100, after the first 100, 10«. 6^. 



Drafts, 4 to 6 folios per page, on Superfine 
Laid Copy : — 

10 Copies . . . . 4^. per page. 
20 „ .. .. 2irf. „ 
50 ,, . . . . \\d. ,, 
lOU Copies . . . . 7». 9^. 
Per 100, after the first 100, 6«. %d. 
Deeds, Law Letters, and Forms Lithographed 
at reasonable prices. 



Where preferred, the charge wiU be made by the folio, in proportion to the above scale. 
Minutes of Evidence and Parliamentary Documents are charged at Id, per folio. 



96 & 96, LONDON WALL ; 26, 26 & 27, GREAT WINCHESTER STREET ; 
49, PARLIAMENT STREET ; and FINSBURY FACTORIES. 
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WATERL0W4- SONS limitsd, PARCHMENT DEALERS. 



^tict Ipst 0f IpHtrl^ment. 



^ 


• 
X 


12 


X 


13 


X 


16 


X 


16 


X 


17 


X 


18 


X 


19 


X 


22 


X 


23 


X 


26 


X 


26 


X 


27 


X 


28 


y 



Width. 
16 
16 

17 

20 

21 

22 

24 ' 

26 

27 

28 

29 

3n 

30 1 • 
32 



PLAIN. 






Bett picked 


BMh. 1 


iastpMcad. 


PerdM. 


Per doz. 


-lb .. 


-/« ■ 


4/- . 


. 6/- 


-/9 .. 


-/lO . 


8/- . 


9/- 


-/lO .. 


1/- 


9/6 


. IV- 


1/- .. 


1/2 . 


11/6 


. 12/6 


1/2 .. 


1/4 . 


. 13/- . 


. 14/6 


1/4 .. 


1/6 , 


. 16/- . 


. 16/6 


1/6 .. 


1/8 


17/6 


. 19/- 


1/10 . , 


2/- . 


20/- 


. 22/- 


2/- .. 


2/8 


22/- 


. 25/- 


2/3 


2/6 


26/- 


. 28/- 


2/6 


2/9 


28/6 


. 31/- 


2/9 


8/- . 


31/6 


. 84/- 


3/8 


8/6 


36/- 


. 37/- 



Larger tiu$ can be eupplied. 



BED-LIKED AND RULED. 







Bach. 


Best 
picked. 


Per dos. 


Bert picked. 
Per dos. 


Indentures Texted 16 X 20 


. 1/6 . 


. 1/9 , 


. 16/- . 


. 18/- 


26 X 29 


. 3/- , 


8/6 


. 30/- 


. 36/- 


27 X 80 


3/6 


. 4/- . 


. 32/- 


. 38/- 


Followera .. .. 23 X 28 


2/6 


. 8/- . 


. 26/- 


. 30/- 


26 X 30 


. 3/- . 


3/6 


. 30/- 


. 36/- 


Boolcways Tezted /104x 17 


. 1/- . 


. 1/2 . 


. 10/6 


. 12/- 


13 X 17 


. 1/3 . 


. 1/6 . 


. 14/- . 


. 16/- 


TbeeearetheiiBeBof ) 16 X 21 


. 2/- . 


2/8 


. 21/- . 


. 23/- 


Skim before folding. 


18 X 24 


2/3 


2/6 


. 22/- 


. 26/- 




19 X 26 


2/6 


2/9 


. 26/- 


. 28/- 




[22 X 27 


2/9 


. 3/- . 


. 28/- 


. 30/. 



10 


X 


16 


18 


X 


17 


16 


X 


20 


18 


X 


24 


23 


X 


28 



:Ld:Ei:Ld:oi?/i^rj 



&TJLBD OR PLAIN. 






Each. 


Perdoi 


-/6 


. 6/- 


-/lO . 


9/6 


1/- . 


. 11/6 


1/6 . 


. 17/6 


2/3 


. 26/- 



Th9i$ can be had with or without 2/6 stamp impressed. 



96 ft 96, LOXDOK WALL ; 26, 26 & 27, GREAT WINCHESTER STREET ; 
49, PARLIAMENT STREET ; and FINSBURY FACTORIES. 
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WATERLOW ^ SONS LIMITED, PARCHMENT DEALERS. 



I^R/OB-A.TDB]S. 



WITH OB WITHOUT HEADING, BLACK LDHID AND BXTIiBD. 



Per dos. 
10/6 
16/- 
22/- 
26/- 
30/- 
40/- 





Each. 


Best picked. 


12 X 16 .. . 


. .. 1/- . 


. 1/2 .. 


16 X 20 .. . 


. .. 1/6 . . 


. 1/9 .. 


18 X 24 


. •.. 2/- . 


2/8 


22 X 27 


2/8 


2/6 


26 X 29 


. .. 8/- . 


. • 8/6 


28 X 32 


3/9 


. 4/- .. 



Bett picked. 
PerdoB. 
12/- 
18/- 
26/- 
28/- 
36/- 
46/- 



PSINTEL, SUZSD, AND RED-LINBD. 





PBS QTJIBB. 


Large 
F08t Ato. 


feap. 


Otmif, 

1 


This Ikdkntuke 

Memorandum of Agreement 

An Agreement 

« This is the Last Will," &c. (not redlinedj 
FoT.iiOWERS for same 


a, d, 

2 6 
2 6 
2 6 
2 6 
2 6 


*. d. 

3 6 
3 6 
3 6 
3 6 
3 6 


(. d. 
4 6 

4 6 

4 6 

4 6 

4 6 



Per Qitire. 
t. d. 

This Indenture, on Blue Wove Copy, half sheets, ruled ... 1 6 



This Indenture, on Water-lined Brief 

This is the Last Will, &o., on Lined Brief 



... 2 



... 2 6 



SPECIMENS OF ANY OF THE ABOVE SENT ON APPLICATION. 



96 & 96, LONDON WALL ; 26, 26 & 27, GREAT WINCHESTER STREET ; 
49, PARLIAMENT STREET ; and FINSBURY FACTORIES. 

Iff 



WATERLOW 4- SONS iixtted, LAW STATIONERS. 



LAW AGENCY 

AND 

INLAND EEYENUE STAMPING. 

WATERLOW d 80N8 UMITED devote special attention to this department, and are In dal/y 

attendance at the Stamp Office, Somerset House. 

RESIDUARY AND SUCCESSION ACCOUNTS PASSED. 

LEGACY AND SUCCESSION OR OTHER DUTIES PAID. 

All payments in respect of these duties have now to be made at the Offices at Somerset House 

instead of at the Local Offices as formerly. 

BJLLS OF SALE STAMPED AND FILED. 

JOINT-STOCK COMPANIES REGISTERED, 

ADVERTISEMENTS INSERTED IN THE "LONDON GAZETTE." 

ANNUAL SUMMARIES, SPECIAL RESOLUTIONS, da, FILED. 

SEARCHES MADE AT ANY OF THE PUBLIC OFFICES WITH THE GREATEST CARE AND 

EXPEDITION. 

TRADE MARKS REGISTERED. 

Designs furnished and Blocks cut for same. 

DEEDS AND ALL EXECUTED INSTRUMENTS STAMPED AND FORWARDED 
BY RETURN OP POST, a small charge being made for attendance and postage. The 
greatest care is exercised in the assessment of Stamp Duty payable on any document entrusted 
to the Company for stamping, but they incur no responsibility in the event of an improper 
assessment being made. 

As the amount of Stamp Duty must be paid to the Stamp Office before any document can 
be stamped, it is particularly requested that a remittance accompany the instructions for 
stamping, 

Cheques and Post Office Orders to be made payable to the Company, and to be crossed 
'* Union Bank of London.— Not Negotiable." 

Spoiled Stamps accompanied with the requisite Affidavits (forms for which are supplied by 
Waterlow and Sons Limited) deposited at the Cancel Office, and the amount realised placed to 
credit of Customer, or if remitted in cash a small amount for Commission is deducted. 



LAW STATIONERY AND FOEMS 

OF EVERY DESCRIPTION. 

Qeneral Catalogue or Catalogue of Law Formt on Application.' 



96 & 96, LONDON WALL ; 26, 26 & 27, GREAT WINCHESTER STREET ; 
49, PARLIAMENT STREET ; a?«d PINSBDBY FACTORIES. 
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s. 



dailj 



oust 



no 



